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ROBERT COOPER GRIER. 


By Francis R. JONEs, 
Of the Boston Bar. 


HE material for an exposition of the life 

of Mr. Justice Grier is even more meagre 
than is customary in the case of great judges. 
Two wholly inadequate notices appeared 
during his lifetime. One was in Biographi- 
cal Sketches of Eminent American Lawyers, 
edited by John Livingston of the New York 
Bar and printed in 1852. The other was in 
The Forum, by David Paul Brown of the 
Philadelphia Bar, printed in 1856. And 
there have been divers brief, even attenuated 
allusions to his life and work in various 
magazines. These are practically all that 
there are, except his published opinions, out 
of which to construct a biography. The 
proceedings of the Bar of the Supreme 
Court of the United States upen his retire- 
ment furnish no further data. If there were 
other proceedings after .his death nine 
months later, Mr. Wallace did not print 
them in the reports. The present writer, 
therefore, is assured of the necessarily inade- 
quate character of this sketch, especially as 
from the nature of the biographical articles in 
this magazine, he is debarred from going 
into a discussion of the cases which are at 
once Mr. Justice Grier’s monument and his 
life. 

As has been noted before in this series of 
papers, the seclusion of the scholar and of 
the judge presents no aspect of dramatic in- 
terest. It is a life of daily and uneventful 
toil, consecrated to a great public duty and 
to one of the greatest of the sciences. But 





unlike natural science, jurisprudence holds 
within its domain no possibility for any great 
or startling discovery, that awakens and as- 
tonishes the imagination and admiration of 
men. No doubt its steady pursuit conduces 
to the public weal no less benignly. But 
that pursuit is not amenable to popular 
notoriety. Its achievements are those of the 
closet, where the ancient lamp of learning 
burns steadily. Its paths are through forest 
glades, along blazed trails. Only once or 
so, in a century, has it been given to some 
master mind to strike out a new path,—to 
be a pioneer. And that opportunity is to be 
compelled by no one. It comes unsought 
and unheralded, almost uncontrolled. Yet it 
is one of the glories of the judicial history of 
our race that whenever it has come, there has 
been a man capable of meeting it; of taking 
it up and making it at first peculiarly his own 
and then of handing his achievement down 
to coming generations as a great and price- 
less legacy. Of such as these the names of 
Sir Edward Coke, Lord Holt, Lord Hard- 
wicke, Lord Mansfield, Lord Stowell, and 
our own great Marshall leap to the front. 
And after them throng an innumerable list 
of great jurists, who lacked only the oppor- 
tunity to win a place beside those still greater 
ones. If Mr. Justice Grier was not one of 
those who could have grasped such an op- 
portunity and risen to such heights, he was 
at the very least a very sound lawyer and a 
very great judge, who for nearly a quarter of 
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a century administered his high office with 
distinction. 

Robert Cooper Grier was born on March 
5,°1794, in Cumberland county, Pennsylva- 
nia. He was the eldest of eleven children. 
His father, the Rev. Isaac Grier, a Presby- 
terian clergyman, eked out an existence by 
preaching to three congregations, running a 
farm and keeping a grammar school. He 
was a good Greek and Latin scholar, and 
grounded his oldest son so thoroughly in the 
classics, that to the end of his life the 
learned justice read his testament in the 
Greek. It is easy to picture the son’s boy- 
hood of hard work and hard study, in a 
sparsely settled rural district, until 1811, 
when he entered the junior class of Dickin- 
son College. There, sixteen years before, his 
distinguished Chief upon the Supreme Court 
of the United States had graduated. 

For the next thirty-three years we have 
very few facts and dates. They are un- 
interesting and will be set down as succinctly 
as possible. 

Upon the completion of his course in 1812, 
the future justice remained at the college for 
a year as an instructor. He then returned 
to his home in order to help his father con- 
duct the institution, which under his presi- 
dency, had grown from an academy to a col- 
lege. This was in Northumberland County, 
whither the Griers had moved in 1806. The 
father died in 1815, and Robert Grier suc- 
ceeded to the presidency of the college. 
There he taught chemistry, astronomy, 
mathematics, Greek, Latin, and went fishing. 
In addition he studied law. In 1817 he was 
admitted to the bar and began practice in 
Bloomsburg, Columbia County. One of 
two facts is sufficiently patent. Either Robert 
Grier was a genius, or a very slight smat- 
tering of law passed muster. In 1818 he 
moved to Danville, in the same county, 
where he resided until, on May 4, 1838, he 
was appointed, by Governor Wolf, President 
Judge of the District Court of Alleghany 





County. He then removed to Alleghany 
City, which place he kept as a domicile until 
1848, when he took up his residence in Phila- 
delphia. 

This appointment seems to have been un- 
solicited. It was made because of his pro- 
fessional eminence. His practice had been 
lucrative and extensive from the beginning 
His ability and great fidelity to his clients 
were immediately recognizedand appreciated 
by the community. It is said, too, that de- 
spite his pressing need for money, his ben- 
evolence was such, that he took and carried 
on many cases for indigent clients without 
remuneration. During these years he also 
supported his mother, and brothers and sis- 
ters, and gave the latter a liberal education. 
Consider for a moment the courage and 
large heartedness of a man who could as- 
sume such a burden. This nobie act com- 
pels admiration and disposes one’s favorable 
judgment. It was not, therefore, until 1829 
that he found himself at liberty to marry. 
His wife was Miss Isabella Rose, whose 
father owned an extensive estate on the 
banks of Lycoming Creek, which later came 
into the possession of Mr. Justice Grier. 
There he yearly took his recreation with his 
trout rod, accompanied by intimate friends. 

Mr. Justice Grier’s eminent fitness for the 
place on the Supreme Court of the United 
States, made vacant by the death of Mr. Jus- 
tice Baldwin in 1844, was conspicuous. For 
twenty years he had been prominent at the 
bar. For six years he had made an enviable 
record as a judge. He had the entire con- 
fuience of the bar of his court, and its affec- 
tion to a distinguished degree. His influ- 
ence with and reputation in the community, 
were such that his charges to juries dis- 
posed of the cases upon questions of fact. 
Ilis name was sent to the Senate on Aug- 
ust 4, 1846, by President Polk, and the 
following day his nomination was confirmed. 
He sat upon the Supreme Court of the 
United States for over twenty-three years, 
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adorning it with his learning, an able and a 


than unnecessary to more than refer briefly 


great judge. The record of his high judicial | to some of them here. Suffice it to say that 


service is contained in the thirty volumes of 
teports from 5 Howard to 8 Wallace. It 
bears abundant testimony to his diligence, 
research, sound judgment and great firm- 


ness. But Mr. Van Vechten Veeder in this | 


magazine has so recently and so adequately 
praised Mr. Justice Grier’s judicial English, 
setting forth an example of it, together with 
a most satisfactory list of his more import- 
ant opinions, that I shall not attempt itera- 
tion of them here. He never based an argu- 
ment upon a mere technicality, but sought 
out some broad principle upon which to place 
the decision of a case. His aspect and bear- 
ing upon the bench were dignified and inspir- 
ing. He was a large man of vigorous mus- 
cle, with a kindly and scholarly face. His 
courteous manner won him the affection’ of 
the bar, as his learning and ability won its 
respect and admiration. Until stricken with 
paralysis in 1867, he was never absent from a 
sitting of the Court, and when on December 
14, 1869, he was constrained to send his 
resignation to President Grant, to take effect 
on February 1, 1870, it was accepted in a 
note of cordial praise and affection by the 
executive. This resignation called forth from 
his associates upon the Bench and from the 
Bar expressions of sorrow at his loss so 
wnarked and cordial as to show that they 
were by no means perfunctory. He lived 
lony enough to attend the funeral of his suc- 
cessor, ex-Secretary Stanton, and died on 
September 25, 1870. 

I have within so short a time called at- 
tention in these pages to the conditions and 
circumstances under which the work of the 
Supreme Court of the United States was 
done during the years of Mr. Justice 
Grier’s service upon that Bench, and to the 
historical events during the years of his boy- 
hood and early manhood, which might have 
had an influence in moulding his character 
and forming his ideas, that it seems worse 


his first years upon the Supreme Court were 
troubled by the ever-increasing anti-slavery 
agitation, the questions arising out of the 
Mexican War, and those brought to the front 
by the natural growth of the country in popu- 
lation and commerce; the last years by the 
vexatious questions of Reconstruction; and 
the intermediate period by those of the Civil 
War. Under the leadership of Taney, the 
power of the States to make internal im- 
provements was established. Under the lead- 
ership of Chase, the power of the na- 
tional government to wage war and 
procure the sinews therefor, was _ tri- 
umphantly asserted. Mr. Justice Grier ably 
performed his full share of all this work. 
But I venture to think that his talents 
and learning were better adapted to the solu- 
tion of problems of private law. He was es- 
pecially learned in the law of real property, 
trusts and probate. But his admirable con- 
tributions to the science of jurisprudence in 
nearly all its branches are not so well known 
among the lawyers of today as their merits 
deserve. The terseness and clearness of his 
style, his strong grasp of the principles of 
the case before him, make all his judicial 
opinions interesting reading. They are 
learned, but not overburdened with learning. 
They are the products of a strong mind that 
thought clearly and logically, and he was 
able to express his judgments in a language 
that was peculiarly adapted to convey his 
meaning to the minds of others. He was a 
life-long Democrat and a strong supporter 
of the Federal Government. His high con- 
ception of the judicial duty and function is 
everywhere apparent. He sought to admin- 
ister the law. No man has ever sat upon the 
Supreme Court of the United States with 
fewer idiosyncrasies and preconceived con- 
ceptions of what the law ought to be. His 
sole purpose was to ascertain what the law 
was and then to administer it. He worked 
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out and applied the principles of jurisprud- 
ence which best conserve justice. He had no 
belief in the shifty expositions of individual 
and ephemeral conceptions thereof, which 
are so rampant in these latter days, to the 
disorder and the blinding of that very justice, 
which they protest so loudly that they serve. 
His whole life was devoted to his profession 
and he was never led from its diligent and 
quiet pursuit by outside interests. As nearly 
every eminent judge has been, so he too was 
a student and widely read. It is unfortunate 
that so little concerning him has survived the 


years, but this is too often the fate of a 
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great judge. His name becomes, in time, 
only an authority, a synonym, an abstraction. 
His life work is represented by a citation. 
But the citations of Mr. Justice Grier’s judg- 
ments will always carry weight with students 
of jurisprudence. And this is the laurel 
crown for which every real judge hopes. He 
is not solicitous for his own fame, but eager 
only to further the fair name of that great 
science whose high priest and oracle he is, 
and so best subserve his fellowmen to the 
end of time. 

Such a man and such a judge was Mr. Jus- 
tice Grier. 





THE 


*“REFORM” 


JUDGE. 


By H. GeraLp CHAPIN, 


Editor of Zhe American Lawyer. 


Mr. Justice Bailem of our Court Supreme, 


Rose unto his present height almost like a dream, 


Borne upon the topmost wave of a great “reform,” 


Left upon a Judge’s seat stranded by the storm. 


Nowadays a double path leads to honors high, 


“Reform” or ‘strictly party” are the roads you travel by. 


Each has its advantages, reformers’ nominees 


Though paying no “assessments” most always get the “freeze.” 


Again when one’s elected on the strictly party plan, 


There’s but a single card to play, viz: placate the “old man.” 


But the young “reform” official, as doubtless you will note, 


Must always pose to galleries to catch the “peepul’s” vote. 


Mr. Justice Bailem argued, “Surely I, 

Having unto this attained, vet may mount more high, 
\ppelate Division, State Court of Appeals, 

My platform’s stenuosity for the people’s weal.” 














XUM 


The “Reform” Judge. 225 





Mr. Justice Bailem thinks it rather fun 

(Seeing that his term has yet several years to run) 

To jibe and jeer at counsel, at plaintiffs and defendantt, 
Yap and snarl, this he calls, “judicial independence.” 


Ever and anon he feels deep and pure elation, 

When appears before him a defendant corporation, 
While labor union cases raise a strong unholy stench, 
Conducive to “dismissals” and to tirades from the bench. 


Also does his Honor delight to take in hand 

And cross-examine witnesses placed upon his stand: 
Clips off counsel’s argument, cuts objections short, 
Thus as Justice Bailem says, “saving time of court.” 


“Not a mere case lawyer,” as he often states, 

In rendering decjsions, he differentiates, 

Whittles all the law down fine, not to hold or bind, 
Evidencing, as he thinks, “fine judicial mind.” 


Mr. Justice Bailem cannot understand, 

Why they “pass” the cases when he is on hand, 
Why the counsel present ’journ upon consent, 
Hints of dark conspiracy, wonders what is meant. 


Mr. Justice Bailem waxes passing hot, 

Babbles of “ingratitude,” promotion cometh not; 
Still holds nisi prius, like a bear within its lair, 
And it’s just a ten to one that he’ll stay right there. 
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THE LAWYER: A PEST OR A PANACEA?: 


By sRancis M. Burpick, 


Professor in the School of Law, Columbia University. 


| T is not inappropriate, I trust, upon an oc- 
casion of this kind, to discover, if we can, 
the opinion which the world entertains of 
the legal profession, and to consider its ac- 
curacy. That this opinion has often taken 
an uncomplimentary form must be admitted. 
One of the earliest expressions of this 
character, which has fallen under my notice, 
is that of Richard De Bury, Bishop of Dur- 
ham, and Lord Chancellor of England, under 
Edward III. His views, set forth in the 
rather crabbed Latin of the fourteenth cen- 
tury has been rendered into English as fol- 
lows: “Lawyers indulge more in protracting 
litigation than in peace, and quote the law, 
not according to the intention of the legis- 
lator, but violently twist his words to the 
purpose of their own machinations.” Such 
criticism from a Lord Chancellor would 
seem, at first glance, to be entitled to seri- 
ous consideration. It is to be remembered, 
however, that the English chancellor of that 
far away time was not a lawyer, but an 
ecclesiastic; and Bishop De Bury’s translator 
notes that the church and the bar were not 
on good terms in those days. This was due 
to the fact, he tells us, that lawyers were 
often obliged to defend themselves and 
others against the rapacity of ecclesiastics. 
A more violent antipathy to our profes- 
sion is attributed by Shakespeare to Dick the 
Butcher, in Henry VI., where he proposes to 
Jack Cade that the first thing they shall do, 
upon Cade’s becoming king, is to kill all the 
lawyers. To which Cade responds, “Nay, 
and that I mean to do.” But these two 
worthies are represented by the great 
dramatist as arrant anarchists. All the realm 
was to be in common, declared Jack Cade, 


? An address at the annual meeting of the New Hamp- 
shire Bar Association, held at Concord, February 29, '04. 





and to drink small beer, after he became 
king, was to be made a felony. Naturally 
statesmen of such a stripe would hate law- 
yers, 
Similar hostility has been evinced by great 
despots. The anecdote is told of Peter the 
Great, that on a visit to Westminster Hall, 
he was astonished by the imposing array 
of barristers and attorneys; and declared 
that he had had but two lawyers in all his 
realm, and one of them he had put to death. 
Napoleon, at St. Helena, characterized law 
suits as an absolute leprosy, a social cancer; 
and stigmatized lawyers as a class living 
upon the quarrels of others, and even stirring 
up disputes to promote their own interests. 
He virtually admitted, however, that he had 
not the courage of his convictions, while 
emperor, or he had not reached the point 
where he thought it wise to put into opera- 
tion his plan for starving lawyers, by legisla- 
ting that they should never receive fees, ex- 
cept when they gained causes. 

But, perhaps, the most picturesque indict- 
ment of our profession is that found in 
Macaulay’s radical war song of 1820: 


“Down with your Baileys and your Bests, 
Your Giffords and your Gurneys: 

We'll clear the island of the pests, 
Which mortals name attorneys.” 


That these English radicals were not the 
sanest of thinkers, however, is apparent from 
the next stanza of the song, which runs as 
follows: 


“Down with your Sheriffs and your Mayors, 
Your Registrars and Proctors. 

We'll live without the lawyer’s cares 
And die without the Doctor’s.” 
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If these were the only criticisms upon the 
profession, we might dismiss them with the 
homely proverb, 


“No man e’er felt the halter draw 
With good opinion of the law;” 


or, we might add, of lawyers. But we are 
forced to admit that our profession rests un- 
der other and more serious reproaches. Sir 
Thomas More gave voice to one of the most 
severe as well as one of the most specious 
of this sort, in his account of the imaginary 
institutions of Utopia. Lawyers were ex- 
cluded from that fabled commonwealth, he 
assures us, because they were looked upon, 
as a class, whose profession it is to disguise 
matters as well as to arrest laws. There- 
fore, the dwellers in that isle of fancy thought 
it much better that every man _ should 
plead his own cause and trust it to the judge, 
than to employ professional counsel, as the 
client does in other lands. By this means, 
we are told, “they both cut off many de- 
lays and find out the truth more certainly.” 

This phantasy of every man his own law- 
yer; of a judiciary so honest, so astute to 
detect the truth, so capable of discovering 
the real principle involved in every litiga- 
tion, that the public and rival presentation 
of the opposite sides by skilled lawyers, is 
not only unnecessary, but positively baneful, 
has enjoyed a great but undeserved popu- 
larity. Several of our colonies were capti- 
vated by it, and their early legislation has 
the true Utopian ring. Virginia, in 1645, un- 
dertook to discourage lawyers by forbidding 
them to take fees. Massachusetts showed 
her distrust of the profession, in 1663, by ex- 
cluding lawyers from membership in the 
“Great and General Court” of the province. 
The fundamental constitution of the Caro- 
linas declared it a base and vile thing to 
plead for money or reward. It prohibited 
anyone but a near kinsman to plead an- 
other’s cause, until he had taken an oath in 





open court, that he had not directly or in- 
directly bargained for money or other re- 
ward, with the party for whose cause he was 
to plead. 

The result of this colonial legislation was 
quite different from that anticipated by its 
Utopian sponsors. It is admirably carica- 
tured by Irving in Knickerbocker’s New 
York. The redoubtable governor, Wouter 
Van Twiller, is the central figure of the pict- 
ure,—the judge before whom each party 
pleads his own case and to whose enlight- 
ened sense of justice the decision is com- 
mitted. An important burgher of primitive 
New Amsterdam explains to the Governor 
that a fellow-burgher though largely in- 
debted, refuses to come to a settlement. The 
Governor and Magistrate (for the judiciary 
had not yet been separated from the exe- 
cutive) “called unto him his constable, and 
pulling out of his breeches pocket a huge 
jack-knife, dispatched it after the defendant 
aS a summons, accompanied by his tobacco- 
box as a warrant.” Brought into court by 
this summary, if primitive process, each 
party produced his books of account, p‘ead 
his own cause, and, as we have said, trusted 
to the judge in true Utopian fashion. The 
sage Van Twiller “took the books, one after 
the other, and having poised them in his 
hands, and attentively counted over the 
leaves, fell straightway into a very great 
doubt, and smoked for half an hour, without 
saying a word. At length, laying his finger 
beside his nose and shutting his eyes for 4 
moment, with the air of a man who has just 
caught a subtle idea by the tail, he slowly 
took his pipe from his mouth, puffed forth 
a column of tobacco smoke, and, with mar- 
velous gravity and solemnity, pronounced 
his judgment. Having carefully counted 


| over the leaves and weighed the books, it 


was found that one was just as thick and 
heavy as the cther. Therefore, it was the 
final opinion of the court that the accounts 
were equally balanced; that the parties 
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should exchange receipts and the constable 
should pay the costs.” 

Although the veracious historian assures 
us that the decision diffused general joy 
throughout New Amsterdam, and that not 
another law suit took place during the whole 
of Governor Van Twiller’s administration, 
while the office of constable fell into such 
decay that there was not one of those losel 
scouts known in the province for many years, 
this Utopian state of things was not per- 
manent, either in New Amsterdam, or in the 
other provinces. 

We have seen that the fundamental con- 
stitution of the Carolinas sought to prevent 
the growth of the legal profession, by pro- 
hibiting its members from rendering services 
for money or other reward. The charter was 
abundantly successful in this direction. 
Scarcely a lawyer of reputation made his ap- 
pearance in these provinces while it was 
in force. But in every other respect it was 
an abject failure. Although the joint pro- 
duct of the Earl of Shaftesbury and John 
Locke, one “the first practical politician” and 
the other “the first philosopher of England,” 
at that time, it has been characterized by all 
historians as a simple absurdity. The po- 
litical system which it set up was clumsy, 
complicated and fantastic. It imposed upon 
a primitive community a body of laws de- 
vised by a practical politician and a philoso- 
phical thinker. So nearly perfect did their 
authors deem them, that all comments upon, 
or expositions of them were forbidden. The 
evolution of a legal system through private 
law suits was made impossible. It pro- 
fessed to be framed for eternal duration; and 
it collapsed within a quarter of a century. 
While it endured, its fruits were turbulence, 
faction and failure. Scarcely had it been 
launched, before a leading colonist besought 
the proprietaries to send over “an able coun- 
sellor to end controversies and to put the set- 
tlers in the right way of managing the 
Upon its overthrow, lawvers began 


colony.’ 





to multiply in the Carolinas. A simple and 
rude, but effective government grew up, and 
a legal system was developed, under which 
criminals were brought to punishment, life 
and property were reasonably secure and 
productive industry flourished. A more in- 
structive object lesson in the evolution of 
law has never been afforded, than by this ex- 
periment of Locke and Shaftesbury. A 
body of legal rules, in order to be really 
serviceable to a community, must be of 
home growth. No statesman has ever been 
practical enough, no _ philosopher wise 
enough, to evolve from his inner conscious- 
ness a successful code. The English com- 
mon law is far from perfect, either in the 
mother country or in this progressive repub- 
lic; but it is alive with the spirit of justice; 
it quickly responds to the best moral sense 
of the people and its general tendency has 
ever been toward the truth. This is due very 
largely to the active and influential part 
taken by the bar of England and of America 
in the development of our legal system. 
During the latter part of the seventeenth 
and the early part of the eighteenth century 
a change in the popular estimate of lawyers 
had taken place, not only in the Carolinas, 
but also in Virginia, in New York and 
throughout New England. Massachusetts 
no longer excluded them from membership 
in her Great and General Court. The Gov- 
ernor of New York could no longer dispose 
of law suits in the Van Twiller style. When 
Governor Cosby, in 1732, secured the indict- 
ment of Peter Zenger, the publisher of the 
New York Weekly, for crimnal libel, the ac- 
cused did not try the Utopian experiment of 
pleading his own case, and trusting it to the 
judge. On the other hand, he secured the 
services of the foremost lawyer of the 
colonies to combat the view then generally 
entertained by the judiciary, that the only 
function of the jury, in a trial for criminal 
libel, was to say whether the libel had been 
published or not. In Zenger’s behalf, An- 
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drew Hamilton, the leader of the Pennsyl- 
vania bar, eloquently contended that truth 
was a justification if the words of the libel 
were not scandalous or seditious. He won 
his case. Zenger was acquitted. Hamilton, 
we are told, was presented with the freedom 
of New York City and departed for his 
Philadelphia home, amid the firing of 
salutes in his honor. It was an honor well 
deserved, for he had won the first fight for 
the freedom of the press in America, thus 
anticipating by nearly half a century, the 
great victory of Erskine and Fox for the 
freedom of the press in England. 

So radical was the change in public senti- 
ment towards law and lawyers, that Burke, 
in his great speech on Conciliation, named as 
one of the six capital sources of the fierce 
spirit of liberty among the colonists, the 
widespread taste for legal education. 

“In no country in the world,” said he, “‘is 
the law so general a study. The profession 
itself is numerous and powerful, and in most 
provinces it takes the lead. The greater 
number of the deputies sent to Congress 
were lawyers.” General Gage had reported 
he observed that all the people in his gev- 
ernment were lawyers or smatterers in law, 
and that in Boston they had been enabled 
by successful chicane wholly to evade many 
parts of the most important penal laws of 
Parliament. This study of the law, added 
the philosophic statesman, “renders tmen 
acute, inquisitive, dextrous, prompt in at- 
tack, ready in defence, full of resources. In 
other countries, the people, more simple and 
of a less mercurial cast, judge of an ill prin- 
ciple in government only by an actual griev- 
ance; here they anticipate the evil, and judge 
of the pressure of the grievance by the bad- 
ness of the principle. They augur misgov- 
ernment at a distance and snuff the approach 
of tvrrany in every tainted breeze.” 

It was not strange that the American 
colonists had ceased to look upon lawyers 
with suspicion, and had come to follow them 








as leaders.. The questions of vital import- 
ance now were legal questions. Were the 
colonists taxable by a government in which 
they had no representation? Were their 
persons and property seizable under general 
warrants? Could the legality of an arrest 
be inquired into under the writ of habeas 
corpus? These questions involved a knowl- 
edge not only of the constitutional history 
of the mother country, but of judicial pre- 
cedents and of legal principles. Magna 
Charta, indeed, provided in express terms 
that no freeman should be taken or im- 
prisoned, unless by the lawful judgment of 
his peers, or by the law of the land; but it 
was the writ of habeas corpus, framed by the 
liberty-loving lawyers, and “rendered more 
actively remedial by the statute of Charles 
II.,” that gave life and vigor to that famous 
clause of the Great Charter. In Old Eng- 
land, it was John Hampden, the lawyer, who 
refused to pay the twenty shillings of ship 
money, because it was a tax imposed with- 
out consent of Parliament. True, the de- 
cision of the Royal judges was against him, 
but his sturdy defence of the legal rights of 
every subject made him the most popular 
man in England and cost King Charles his 
head. In New England, a century later, it 
was James Otis, the lawyer, who attacked 
the writs of assistance with such a wealth 
of legal learning, and such fiery eloquence, 
that the scene in which he figured in the old 
town house in Boston has been entitled the 
opening scene of the American Revolution. 
Such an impression did it make on John 
Adams, that he declared American inde- 
pendence was then and there born. Accord- 
ing to this authority, our great republic had 
its genesis not at Concord nor Bunker Hill, 
nor yet in Independence Hall at Philadel- 
phia; but in a lawyer’s speech in a lawsuit. 
Although the noble part plaved by lawyers 
in the great crises of constitutional history, 
among English-speaking peoples, is general- 
ly acknowledged, the popular view of our 
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profession, in matters of private law, is, I 
fear, still that of Richard De Bury and of 
Napoleon. We are charged with a disposi- 
tion to protract litigation and to twist “the 
meaning of statutes to the purpose of our 
own machinations:” with living upon the 
quarrels of others and even stirring up dis- 
putes to promote our own interests. In 
short, we are deemed the parasites of society, 
living upon values but creating none. Is this 
a correct view? If it were, we ought to find 
those nations the happiest, the most peaceful 
and orderly, the richest and the most pro- 
gressive, in which the legal parasites are the 
fewest. But the actual state of things is just 
the opposite of this. China has no lawyers. 
In Russia the proportion of lawyers to popu- 
lation is one to thirty-one thousand. In 
Germany, one to eighty-seven hundred; in 
France, one to forty-one hundred; in Eng- 
land, one to eleven hundred; in the United 
States, one to seven hundred. These statis- 
tics would tend to show that the legal pro- 
fession is a blessing rather than an evil; that 
its members are not parasites of society, but, 
on the other hand, if not direct creators of 
values, that they are the protectors of those 
engaged in production. 

Let us examine the function of the lawyer 
with a view of discovering whether this in- 
terpretation of the statistics is correct. In 
1670, William Penn and his companion, 
Mead, were tried at the Old Bailey, London, 
for an unlawful assembly. The officers of the 
crown used every possible effort to secure a 
conviction, and the judge openly threatened 
the jurors with punishment, if they dared to 
bring in a verdict of acquittal. Notwith- 
standing all this pressure, Penn and Mead 
were acquitted. Thereupon, the jury were 
fined by the judge for bringing in a verdict 
which he declared was against the evidence. 
One of the jurors, named Bushel, refused to 
pay the fine, was committed to prison, and 
sued out a writ of habeas corpus. Upon the 
return of this writ, a question of the highest 








importance was presented by the counsel for 
Bushel. For more than four centuries, Mag- 
na Charta had affirmed that no freeman 
should be taken or imprisoned, or disseized, 
or outlawed or banished, unless by the lawful 
judgment of his peers. But, if the judge 
could fine the jury for bringing in a verdict, 
which was contrary to his notion of the evi- 
dence, trial by jury was a mere mockery. 
Not by his peers, not by an impartial jury 
of the vicinage, but by a judge appointed by 
the crown and removable at pleasure, was 
the guilt or innocence of a person to be de- 
cided. A matter of vital importance to the 
liberty of the citizen, it will be seen, was in- 
volved in this law suit of Bushel. Keenly 
was it appreciated and nobly was it argued 
by his counsel. The fine and the imprison- 
ment were declared illegal, and “from that 
time forth the invaluable doctrine, that a 
jury in the discharge of their duty are re- 
sponsible only to God and their consciences, 
has never been shaken or impeached.” Not 
for Bushel only was the victory won by his 
lawyers, but for every juryman, and for every 
person accused of crime, wherever English 
common law obtains. 

So Hampden’s refusal to pay the twenty 
shillings of ship money and his defence of the 
suit brought for its collection, were not 
prompted solely by selfish considerations. 
He and his counsel were contending for a 
great principle. If the King had lawful au- 
thority to levy a tax of twenty shillings on 
John Hampden, then all private property in 
England was held subject to the monarch’s 
will. Not whether the individual Hampden 
should pay a petty tax, but whether any 
property holder in the realm could deem his 
ownership secure, was the issue. Roval 
judges obeyed their master’s commands and 
condemned Hampden to pay. Appeal was 
taken to the nation. Monarch and servile 
judges were overthrown. The rule of law 
contended for by Hampden was reéstab- 
lished, and has ever since remained a car- 
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dinal principle of English jurisprudence on 
both sides of the Atlantic. 

The breadth and sweep of a great legal 
principle are admirably illustrated by the 
Dartmouth College case. By the Federal 
Constitution the States are forbidden to pass 
any law impairing the obligation of contracts. 
Did the charter of Dartmouth College con- 
tain a contract between the State and the 
College corporation, was the important 
question in the case. Dartmouth College 
was the only corporation which was a party 
to the action; but by the decision of that one 
Jaw suit, the rights of every private corpora- 





tion were to be affected. Indeed, Sir Henry 

Maine pointed out, some years ago, that the 

decision was important to all English inves- | 
tors in American corporate securities, and 

“that the construction of the constitutional 

provision by the famous case had secured | 
full play to the economic forces by which | 
the achievement of cultivating the soil of the | 
American continent has been performed; | 
that it is the bulwark of American individual- | 
ism against socialistic fantasy; that until it is | 
got rid of, communistic schemes have as | 
much prospect of obtaining practical real- | 
izaticn in the United States as the vision of a | 
cloud-cuckoo-borough to be built by the | 
birds, between earth and sky.” The far- | 
reaching nature of the issue then before the | 
court, was clearly discerned by Mr. Webster, | 
icading counsel for the college. At the close 
of an argument, perhaps one of the most 
brilliant and powerful ever addressed to the 
Supreme Court, the great advocate declared, 
with quivering lips and choked voice: “This, 
sir, is my case. It is the case, not merely 
of that humble institution, it is the case of 
every college in our land. Sir, you may de- 
stroy this little institution; it is weak; it is 
in your hands! I know it is one of the lesser 
hights in the literary horizon of our country. 
You may put it out. But if you do so, you 
must carry through your work! You must 
extinguish, one after another, all those great- 





er lights of science, which for more than a 
century have thrown their radiance over our 
land. It is, sir, as I have said, a small col- 
lege. And yet there are those who love it.” 
Not often does a law suit possess the sweep 
and breadth and far-reaching influence of the 
Dartmouth College case. But the vast ma- 
jority of law suits contribute something to- 
wards the establishment or expansion or cor- 
rection of an important legal rule. It is not 
given to many lawyers to act the dramatic 
and memorable part of Webster in that fam- 
ous scene, when the wrapt attention and tear- 
ful eyes of Chief Justice Marshall and his col- 
leagues testified that the advocate had cap- 
tured the court. But it is given to every 
lawyer of ability and character to leave his 
mark on the jurisprudence of his country. 
The great body of our law has been built up 
little by little from the accretions of the 
countless litigations, conducted by ordinary 
lawyers. It is to the efforts of this profes- 
sion, composed chiefly of men unknown to 
fame, that the liberty of the citizen, the free- 
dom of speech and of the press, the security 
of private property in English speaking lands. 
are due. 

If any of my hearers, notwithstanding the 
evidence thus far adduced, are still disposed 
to hold with Napoleon, that law suits are a 
cancerous evil, and that the State should 
strive to starve lawyers rather than to en- 
courage them, I would commend to them the 
careful study of a famous little book,—Iher- 
ing’s Struggle for Law. I do not know of a 
more original or instructive bit of writing 
in the whole range of legal literature. The 
central doctrine of this learned jurist’s thesis 
is, that the end of law is peace; but that this 
end is attained in a community in exact pro- 
portion as the legal sense of the citizen is 
keen, alert and fearless. The author’s most 
striking illustration is one which we should 
hardly expect a German jurist to employ— 
the British traveler. Now we know that the 
Briton is not a popular personage on the 
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continent of Europe, especially in his capac- 
ity of tourist; for leading English statesmen 
have repeatedly confessed to this, during the 
last three years. One of the reasons for his 
unpopularity, strangely enough, is declared 
by Ihering to be worthy of unqualified 
praise. He contrasts the Briton with his 
German countrymen in Austria. ‘The lat- 
ter, when duped by inn-keepers, hackmen 
and the like,” he says, “shun the disagree- 
ableness of a public controversy and pay; 
while the Englishman resists all such unfair 
exactions,” with a manfulness which would 
make one think he was defending the laws 
of Old England. In case of need, he even 
postpones his departure, remains days in the 
place, and spends .ten times the amount he 
Austrians laugh at him, and 
cannot understand him. “It would be bet- 
ter,” asserts the learned jurist, “if they did 
understand him. . . . In the few pieces of 
silver which the Englishman refuses and 
which the Austrian pays, there lies concealed 
more than one would think, of England and 
Austria; there lie concealed centuries of 
their political development and of their so- 
cial life.” If we may accept the views of this 
brilliant jurist, the pet saying of the Scotch- 
man that he will have peace if he has to fight 
for it, is not so ludicrous as it seems. Nay, 
it is a fit motto for the best citizenship. 
When the English tourist wins his law suit 
against an overreaching or dishonest inn- 
keeper or hackman, he not only vindicates 
his legal right, not only teaches this particu- 
lar wrongdoer a wholesome lesson, but he 
wins exemption for himself and for his coun- 
trymen from similar improper exactions in 
the future. Indeed, it may be safely laid 
down as a general rule, that not only political 
liberty but every private legal right is most 
fully recognized and observed, in a com- 
munity where it is wel! known that its in- 
vasion will call down upon the wrongdoer’s 
head the heavy weight of a law suit. Let it 


refuses to pay. 


be understood that the moment a legal right 





is violated, the victim will not only crave the 
law, but will find it easy to engage the ser- 
vices of a well-trained and able lawyer to 
enforce his petition, and the evil-minded man 
will think twice before deciding to violate the 
right. It is but natural, therefore, that in 
this republic, where the legal profession is, 
as it was in Burke’s day, more numerous and 
influential than in any other land, we have 
the most orderly, peaceful and thriving pop- 
ulation of the world. 

Not long ago, I listened to an interesting 
address before the Society of Medical Juris- 
prudence, by Dr. Woodbury, Street Clean- 
ing Commissioner of New York City, on the 
sanitary condition of the metropolis. He 
displayed numerous pictures showing the 
bacteria infesting the atmosphere in various 
parts of the town. I was selfish enough to 
observe with pleasure, that the air surround- 
ing Columbia University, on Morningside 
Heights, was comparatively free from these 
pests. On the east side, however, where we 
have the most densely populated square 
mile of territory, I believe, to be found any- 
where on the earth’s surface, the air was 
laden with bacteria, the density of microbes 
rivalling the density of mankind. I was 
astounded and alarmed. My fancy pictured 
all kinds of diseases generating in the ir- 
fested district and spreading havoc through 
the length and breadth of Manhattan Island. 

At the close of the address, the theme was 
thrown open for discussion. One of the first 
to speak was a lawyer, who declared that as 
he listened to Dr. Woodbury and looked at 
the pictures, he wondered how human life 
could survive on that East Side. He was 
born in that region, he assured us, and had 
seemed to flourish in that atmosphere. As I 
looked at his genial, smiling face, and at his 
robust and well-padded physique, I began tc 
thank God and take courage. Following him 
came a learned doctor, who assured us that 
all bacteria were not disease-breeders; that 
many forms were wholly beneficial. Instead 
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of generating pestilence, they prevent it. 
Their function is to change decaying sub- 
stances into new and useful forms, to trans- 
mute by their subtle alchemy poisons into 
cordials, the refuse of slums into food-pro- 
ducing forces. And now my fears were quite 
allayed. 

If the lawyer is a pest, he is of the kind on 
which East Side humanity flourishes. He is 
of the beneficial, not of the destructive sort. 
Recall the statistics of lawyers in the lead- 
ing nations. China has none. Russia has 
a lawyer for every thirty-one thousand in- 
habitants; Germany, one to eighty-seven 
hundred; France, one to forty-one hundred; 
England, one to eleven hundred; the United 
States, one to seven hundred. Bear in mind 
the history of the legal profession and its 
function in developing legal rules, and I am 
sure that you will agree with me that if the 
lawyer is a pest, he is a liberty-loving, free- 
dom-promoting, property-guarding pest. 

At present, there are many signs that 
popular opinion of the legal profession is 
veering to quite the opposite direction from 
that which it formerly held, and that the 
lawyer is hereafter to be deemed not so much 
a pest as a panacea, 

The submission of the momentous coal- 
strike controversy to the judgement of a com- 
mission has given a mighty impetus to the 
policy of arbitration for all great disputes 
between labor and capital. Do not under- 
stand me to prophesy that a labor millen- 
ium has been ushered in. But I am quite 
willing to venture the asserticn that more 
and more, as the years pass, will arbitration 
supplant violence as a means of composing 
differences between employers and em- 
ployed. Strikes and picketing on the one 
side as well as lockouts and military repres- 
sion on the other, are to give way either to 
voluntary or compulsory arbitration, which 
is but another mode of expression for the 
friendly or the forced law suit. In every 
such proceeding, the prominent figure, the 





leading spirit, the dominant influence must 
be that of the lawyer. 

Another indication of the growing in- 
fluence of the legal profession is found in the 
numerous world-propositions now before the 
public. Not only have we international copy- 
right, an international postal union, and 
countless international conferences, but we 
have an international banking corporation 
chartered by Connecticut to do business any- 
where in the world.. Not to be outdone by 
her smaller neighbor, Massachusetts has 
entertained a proposition for a world legis- 
lature. I do not understand that the Gen- 
eral Court of that State deemed itself 
competent to set up a legislature for the 
world; but it did receive a petition for the 
establishment of a parliament of nations, de- 
clared it meritorious, and commended it to 
favorable action by our Federal Congress. 
Moreover, this proposition has received the 
support of the American Peace Society as 
well as of a multitude of individual petition- 
ers. 

If such a legislature is launched, can any- 
one doubt that it will be manned chiefly by 
lawyers? Our national experience furnishes 
a fair indication of what may be expected in 
this regard. One-half of our representatives 
in Congress, two-thirds of our senators and 
three-fourths of our Presidents have been 
members of the legal profession. 

Moreover, a_ world-legislature would 
necessitate a world judiciary and a retinue 


of lawyers specially trained in this new juris- 


prudence. With the opening of such out- 
lets for legal talents and acquirements, our 
law schools will multiply and enlarge more 
rapidly even than during the past decade. 
It may be that such a scheme is but a fig- 
ment of the imagination; or, at least, that it 
is not to be realized in our age; that if “a 
parliament of man, a federation of the world” 
is to be achieved, “And the kindly earth to 
slumber, lapt in universal law,” such achieve- 
ment is yet afar off. But the mere fact that 
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the scheme has been formulated; has been 
presented to and commended by one of the 
most practical legislatures of our land, shows 
at least the trend of modern thought and as- 
piration. 

More significant than any of the indica- 
tions yet referred to, is the changed attitude 
of the Russian Czar towards lawyers, with 
its vast train of consequences. Peter the 
Great, with the true instinct of a despot, dis- 
trusted lawyers and gloried in having put to 
death one of the two who had dared to in- 
vade his realm. . Nicholas II., child of a later 
and freer age, an arbitrary monarch, indeed, 
but one of a generous, humane and lofty na- 
ture, turns to the legal profession and to in- 
ternational courts as the only hope of the 
modern army-and-navy-burdened world. He 
invites the leading nations to a conference, 
with a view of devising a scheme for the set- 
tlement of international disputes, not by 
the arbitrament of arms, but by the peaceful 
processes of the law. The tribunal of The 
Hague is the result. True it is, that the out- 
come as yet, has fallen far below the Czar’s 
ideal; that almost straightway two of the 
most progressive participants in this con- 
ference flouted the tribunal and resorted to 
“the good old rule the simple plan, 
That they should take who have the power, 

And they should keep who can.” 

But last year chronicled a striking victory for 
international arbitration. Had The Hague 
conference never been held, do you think 
Venezuela could have been saved from Eu- 
ropean conquest, except by the armed in- 
tervention of the United States? Germany, 
Britain and Italy had “entered into a league 
to make war and seize the assets of Vene- 
zuela” as security for their claims against 
her. “It was the so-called international 
conscience that caused the failure of this 
coercive scheme and brought about a peace- 
able and orderly form of settlement.” But 


what was the fulcrum upon which interna- 
tional conscience fixed its lever for lifting 


| 
| 


this controversy out of the word-old grooves 
of war? Was it not the fact that provision 
had been made by The Hague Conference 
for a tribunal, before which such contro- 
versies could be brought; where both sides 
could be heard and where a judicial decision 
could be secured? Never before has the 
force of international public opinion been so 
patent or so potent. The new German navy 
was spoiling for a fight; it was made well 
nigh frantic by its first taste of blood, but it 
was compelled to stay its rage and withdraw 
into non-combatant waters. A triple al- 
liance, before which the petty South Ameri- 
can republic was helpless, bowed to the de- 
mands of aroused Christendom, and con- 
sented to refer the validity of claims as well 
as the order of their payment to arbitration. 
It is true that the questions in dispute be- 
tween Venezuela and her sister nations do 
not affect the political existence or the terri- 
torial integrity of either. They are not of 
vital importance. They are questions emin- 
ently fit to be determined by disinterested 
umpires. No one, I suppose, imagines that 
the triple allies, or any of the powers which 
have been active in securing a peaceful out- 
come of the Venezuelan imbroglio, are about 
to beat their iron-clads into plough-shares, or 
their Gatlings into pruning-hooks, or that 
the era has dawned when “nation shall not 
lift up sword against nation, neither shall 
they learn war any more.” But do we not 
all feel that the dawning of that era is 
brought nearer by every event of this kind? 

This victory for arbitration gave Mr. Car- 
negie a splendid opportunity to unburden 
himself of more of his superfluous wealth. 
Straightway he offered a million and a half 
dollars to the government of Holland for the 
erection of a suitable building for the Tri- 
bunal of The Hague, and added two hundred 
thousand for the equipment of a law library. 
Of course, the gift was accepted, and the 
handsome Dutch city is to be still further 
beautified by a “Temple of Peace.” No 
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more important gift than this has ever been 
made by the great capitalist, who has been 
fittingly styled the “Star-Spangled Scotch- 
man.” He is as ardent a believer in inter- 
national arbitration as is Nicholas II.; and 
far more free to act in accordance with that 
belief. This harmony of thought and pur- 
pose between the greatest captain of armies 
and the greatest captain of industry is a 
happy harbinger for the world at large; ana 
especially for the legal profession. This 
Temple of Peace is to be the permanent 
abiding place of International Justice. To 
places on its judgment seat will be sum- 
moned from time to time great jurists, whose 
duty it will be not simply to apply existing 
rules of law, but to evolve new ones. They 
will find themselves often in the situation of 
Lord Mansfield, when engaged in laying the 
foundations of the modern commercial law 
of England. We are told that when a mer- 
cantile case came before him, he sought to 
discover not only the mercantile usage which 
was involved, but the legal principle under- 
lving it. It was this habit which called forth 
the oft-quoted eulogium of his disciple and 
colleague, Mr. Justice Buller: “The great 
study has been,” said he, “to find some cer- 
tain general principle not only to rule the 
particular case under consideration, but to 
serve as a guide to the future. Most of us 
have heard these principles stated and 
reasoned upon, enlarged and explained, till 
we have been lost in admiration of the 
strength and stretch of the human under- 
standing.” Let us hope that we may have 
many Mansfields on the judgment-seat at 
The Hague. 

The bar of this international court will 
necessarily include the flower of the legal 
rrofession. Its members will not be called 
upon to expend their energies upon points 
of procedure, nor will their success depend 
upon their memory of the narrow and tech- 
nical rules of their national legal systems. 
They will be picked men, those who have 








won distinction in their respective States, 
for their ability to discover the true principle 
underlying a great controversy, and their 
capacity to elucidate and apply it. Their 
anxiety to win a particular case will be tem- 
pered, as in every private law suit it should 
be tempered, by a prevision of the ultimate 
results of victory. They will appreciate, as 
the ordinary lawyer often fails to appreciate, 
that present success is dearly bought, if it is 
gained by winning the court to the adoption 
of an unsound doctrine. Such a doctrine 
will surely return to plague the inventor. The 
bar of this court will illustrate very clearly 


| the part played by the legal profession every- 
| where, in the deveiopment of law. As new 


cases arise, new rules must be formulated 
for their decision. The true greatness of a 
lawyer will be seen to consist in the accuracy 
with which he apprehends, and the lucidity 
and persuasiveness with which he expounds 
the principles of justice and the considera- 
tions of public policy, which must form the 
basis of every enduring rule of law. 

Undoubtedly, it will take more than a gen- 
eration; it may require more than a century 
to realize the ideal of the Czar and the iron 
master millionaire. But the mere existence 
of this Temple of Peace will exercise a potent 
influence. The fact that its portals are to 
be always open for contending nations; that 
their strifes may here be settled in the calm 
and peaceful atmosphere of a judicial tri- 
bunal; that the victories to be won shall be 
those of the intellect and the moral sense, all 
this will tend to strengthen the demand for 
international arbitration. More and more 
the law suit shall supersede the battle as a 
means of settling controversies between 
States, as it has almost wholly supplanted it 
in the adjustment of disputes between in- 
dividuals. The lawyer shall take the place of 
the warrior as the champion of contending 
nations. The jurist, rather than the monarch 
shall speak the final word in international 
disputes. 
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JUSTIFIABLE LARCENY. 
By JosEPH M. SULLIVAN, 
Of the Boston Bar. 


RAYERS were over at the old meeting 

house at Swanee, and Brudder Rastus, 
in behalf of “De respectable colored peo- 
ple,” in a dignified tone requested the con- 
gregation to tarry awhile, for business of 
the utmost importance was to be transacted. 
One of their members had fallen from grace, 
and it was no case of justifiable larceny, 
either. 

“Deahly belubbed bredren,” began Brud- 
der Rastus, “gib me your attenshun and I 
will read you de charge of un-Christian con- 
duct preferred against Joe Hamilton by de 
Ebenezer Johnson. Ebenezer 
Johnson says that ‘Joe Hamilton, wid- 
out any provocashun assaulted him seri- 
ously an’ stole two bushels of potatoes 


Deacon 


from his, Deacon Johnson’s potato patch,’ 
To dis charge Brudder Joe Hamilton says he 
am not guilty, and for trial puts himself 
upon de assembly, of which assembly you 
are. If he am guilty, you will say so; if he 
am not guilty, you will say so, an’ no more. 

“Gentlemen and ladies of dis here congre- 
gation, hearken to de evidence.” 

“ *Brudder johnson, sworn, deposed 
follows: One dark night last month I had 
occashun to visit my potato garden and I 
saw Brudder Joe Hamilton digging my po- 
tatoes, and, widout any leave on my part, 
remonstrated 


as 


proceeded to help himself. | 
wid him, an’ tol’ him that stealing taters was 
as mean as stealing sheep. Widout any 
furder ceremony he proceeded to knock me 


down an’ grievously assault me. 

“ ‘Toe Hamilton, being called, deposed: 
Bredren of the congregation, de flour was 
getting low an’ my meal bag almost empty, 








an’ I didn’t know what to do. Deahly be- 
lubbed bredren, we read in the Holy Scrip- 
tures that de ravens fed ole “Lizeh, I think, 
yes, Elizah, the prophet in de desert, but de 
critters won’t feed me. I sat on de fence an’ 
waited for de pesky birds to come along, 
and, really, bredren, dem birds hab 
above dat business. They came an’ paid no 
attenshun to me at all. Now, I knowed the 
way to Brudder Johnson’s tater patch, an’ 
although the night was dark ‘twas easy nuff 
to find. I had just finished, an’ filled my 
basket when up | looked and saw Brudder 
Johnson’s ole hoss pistol apointing straight 
at me. Self-preservation being de first law 
ob nature, I had to knock him down, an’ I 


got 


think you'll agree wid me that dis case am a 
very trifling one, and ought not to be 
brought before the church.’ ” 

Brudder Rastus: 
and all contrite and repentant sinners, are 


“Ladies and gemmen 


you ready for de question? Is de delinquent 

Brudder Hamilton guilty or not guilty?” 
Congregation: “Guilty of justifiable lar- 

ceny.” 

*“Brudder Hamilton, lis- 

de church de 


Brudder Rastus: 
to de 
deacons hab awarded it. 
tence you to be suspended from church mem- 
bership for de term of three months, to 
fast from eating chicken an’ watermelon as 
a penance for the further term of six months, 


ten sentence of as 


De deacons sen- 


and you stand so suspended until you per- 
form de above sentence and penance.” 

“De chair awaits a motion.” 

Motion to adjourn made by Brudder John- 
son. 

Carried. 
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PROBLEMS OF SURVIVORSHIP. 


By CLaRKE BUTLER WHITTIER, 


Professor in the Law School of the University of Chicago. 


S a result of the Iroquois Theatre disas- 
ter in Chicago the courts wiil likely be 
called upon to decide some or all of the 
interesiing legal problems that arise when 
property or other rights depend on the or- 
der in which two or more persons died, 
there being no evidence sufficient to estab- 
lish it. Did A survive B so that a devise 
from B to A took effect with the result that 
A’s heirs and not B’s are entitled to the 
property? Did the first beneficiary of a 
policy of insurance survive the insured so 
as to become entitied to the amount due on 
the policy, which would then pass to his 
next of kin; or did he pre-decrease the in- 
sured, in whch event the second beneficiary 
would have the greater right? These are ex- 
ampies of the questions that arise. How 
does our law deal with them?. Some things 
are settled, but much is yet in considerable 
doubt. 

Despite occasional statements to the con- 
trary,’ it is established that there is no pre- 
sumption that any particular person or per- 
sons survived the others. It is equally 
clear that if there is sufficient evidence to 
estab!ish the actual order of survivorship 
as a fact, its use is legitimate and desirable.* 
In such a case the difficulties are avoided. 
It may also be considered certain today that 
there is no presumption that all died at 
once.* Nor is there any presumption even 
that there was a survivor.’ There is thus no 

‘Colvin v. Procurator-General, 1 Hagg. Ec. 92 (1827); 
Moehring v7. Mitchell, 1 Barb. Ch. 264 (1846). 

2 Most of the cases are collected in a note in 51 Law 
yers’ Reports Annotated, 863. The following may be 
added: Robinson ~. Gallier, Fed. Cas. 11,951 (Cir. Ct. 
for La. 1875): Faul 7. Hulick, 18 D.C. App. 9 (1901) 
overruled by the next case; Y. W. C. Home wz. French, 


187 U. S. 401, 23 Sup. Ct. 184 (1903); Middeke ~. 
Balder, 198 Ill. 590, 594, 64 N. E. 1002 (1902); U.S. C. 





presumption of any kind, and in the absence 
of sufficient evidence, the common law re- 
gards the order of death or survivorship as 
unascertainable. 

What then is to be done? Two statements 
are common in the books. The first is that 
“survivorship in such a case must be proved 
by the party asserting it.”* The other is 
that “property rights are disposed of as if 
death occurred at the same time.”* This 


Co. 7. Kacer, 169 Mo. 301, 310, 69 S. W. 370 (1902); 
Supreme Council 7. Kacer,96 Mo. Ap. 93, 69 S. W. 671 
(1902); Southwell «. Gray, 72 N. Y. Supp. 342 (1901); 
Hildebrandt v. Ames, 27 Tex. Civ. Ap. 377, 380, 66 S. 
W. 13 (1g01); Screwniers“Ass’n. 7. Whitridge, 95 
Tex. 539, 68 S. W. 501 (1902); Males 7. Woodmen, 70 
S. W. 108 (Tex. Civ. Ap. 1902). In California and 
Louisiana, however, presumptions similar to those of 
the civil lawexist. Hollister 7. Cordero, 76 Calif. 649, 
18 Pac. 855 (1888); Succession of Laugles, 105 La. An. 
39, 29 So. 739 (1901). In both States the presump- 
tions apply only in the absence of evidence sutticient to 
solve the question. 

> Broughton 7. Randall, Cro. Eliz. 5c2 (1596): Sillick 
v. Booth,1 Y.& C.(Ch.) 117, 124, 126 (1842); Underwood 
7. Wing, i9 Beav. 459 (1854) affirmed 4 De. G. M. & G. 
633 (1855): Robinson zv. Gallier, Fed. Cas. 11,951 (Cir. 
Ct. for La. 1875): Smith 7. Croom, 7, Fla. 81,144 ff. 
(1857); Coye 7. Leach, 8 Met. 371, 374 (Mass. 1844); 
Broome zv. Duncan, 29 So. 304 (Miss. 1901); Pell z. Ball, 
Chev. Eq. 99 (S. C. 1840); Ehle’s Will, 73 Wis. 445, 41 
N. W. 627 (1889). 


4Underwood 7. Wing, 4 De. G. M. & G. 633, 660 
(1855); Wing 7. Augrave, 8 H. L. Cas. 183, 199 (1860); 
Middeke 7. Balder, 198 Ill. 590, 594, 64 N. FE. 1co2 (1902); 
Russell 7. Hallet, 23 Kan. 276, 278 (1880); Johnson 7. 
Merithew, So Me. 111, 116, 13 At. 132 (1888); Cowman 
7’. Rogers, 73 Md. 403, 21 At. 64 (1891); Newell 7. Nich- 
ols, 75 N. Y. 78 (1878). The early English cases contra 
are overruled by Wing 7. Augrave supra. They are the 
following: Wright 7. Netherwcod, 2 Salk. 593, n. (a), 
2 Phillim 266, n. (c) (1793); Taylor zw. Diplock, 2 
Phillim. 261, 280 (1815); Goods of Selwyn, 3 Hagg. Ec. 
748 (1831); Satterthwaite «. Powell, 1 Curt. Ec. 705 
(1838). Perhaps all these cases could have been, and at 
least two of them were, put also on other grounds. 
The dictum in Kansas Co. 7. Miller, 2 Col. (Ter.) 442, 
464 (1874) contra is clearly erroneous. 


5 Newell 7. Nichols, 75 N. Y. 78, 88 (1878). 

Cowman vz. Rogers, 73 Md. 403, 406, 21 At. 64 
(1891). 

’ Newell z. Nichols, 75 N. Y. 78, 89 (1878). 
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second suggestion, though exceedingly com- 
mon, the writer believes untenable. It is 
merely a rule of thumb, which, whiie accom- 
plishing the result the courts desire in the 
majority of instances, fails completely in cer- 
tain cases. In Hartshorne v. Wilkins: the 
testator gave certain property to trustees on 
trust to dispose of the income in certain 
ways during the life of his daughter Louisa, 
and after her decease to transfer the fund to 
such of her children “as should then be liv- 
ing,’ and “should his said daughter Louisa die 
without leaving any lawful issue,” then to 
transfer the fund to certain nieces. The 
daughter Louisa and all her children per- 
ished in the same disaster and there was no 
evidence sufficient to establish survivorship. 
It was held iter alia that the nieces could 
not take “because their title depended on 
the daughter dying without leaving any law- 
ful issue, and there is no proof whether she 
did or did not so die, that is, whether her 
children did or did not survive her. Now 
if the property should have been disposed 
of as if all died at once, the decision was er- 
roneous. In that event the daughter would 
have died “without leaving any lawful issue,” 
and the condition on which, according to the 
court, the title of the nieces depended would 
have been performed. In United States Cas- 
ualty Company v. Kacer* the policy was pay- 
able to “Miss Florence Yocum, daughter, if 
surviving, if not, to the legal representatives 
of the insured.’”* Miss Yocum and her 
father, the insured, were lost in the same 
catastrophe. The court held that her repre- 
sentatives were entitled to the proceeds of 
the policy. The argument of the court was 
that “a policy payable to a named benefi- 
ciary, but with such words of divestiture, 
creates a vested interest in the policy, and 
the money to arise out of it, in the primary 


'5 Old. 276 (Nova Scotia, 1866). 
h, 288. 
3169 Mo. 301, 69 S. W. 370 (1902). 


4 Jb. 307. 
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beneficiary, coupled with a condition subse- 
quent, that the vested interest shall be di- 
vested out of the primary beneficiary and 
his representatives and vested in the alter- 
native beneficiary upon the happening of the 
subsequent contingency of the primary 
beneficiary dying before the assured.’* The 
last clause stating the contingency was evi- 
dently a slip. 
in the policy is not pre-decease but non- 
survival.© The representatives of the in- 
sured then had to show non-survival of the 
first beneficiary.’ But if it is to be taken 
that the insured and the beneficiary died at 
the same moment, non-survival is the basis 


The contingency provided for 


on which the case should have been decided. 
The result would be that the interest of the 
first beneficiary terminated and the repre- 
sentatives of the insured were entitled as the 
alternative beneficiary... Not only are these 
cases inconsistent with the supposition of 
synchronous death, but all the cases in which 
that notion was applied are equally explica- 
ble on other grounds which harmonize al! 
the authorities. 
ticed by courts adopting this suggestion of 
simultaneous death, to hold that property 
is disposed of as if all died at once is in sub- 
stance to adopt a presumption ‘to that effect.° 
Is it not absurd to say that there is no such 
presumption and yet to settle all questions 

5 Jb. 316-17. 

© See the words of the policy quoted above. 

7 The burden of proof was cast on the alternative 
beneficiary (p. 317) in accordance with the general rule 
that the happening of a condition subsequent must be 
proved by the one who asserts that the vested interest 
has terminated. For a more complete explanation of 
this see infra p. 22. 

* One may possibly dissent from one or both of these 
cases on the ground that the court laid too much empha- 
sis on technicalities in construing the will in the 
one case and the contract in the other, and overlooked 
the real intention of the parties. See /nfra pp. 13, 22. 
But that does not weaken their authority on the point 
now under consideration. Suppose the conditions 
which the courts found had been so expressed that no 
possible construction could avoid recognizing them, 
were the decisions wrong because the court did not 
take it that death was simultaneous in such cases ? 

9 Newell 7. Nichols, 75 N. Y. 78, 90; Russell 7. Hal- 
lett, 23 Kan. 276, 278. 


Again, as is occasionally no- 
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that arise as if there were? On the whole, 
it seems that a supposition of death at the 
same time is not the true solution. 

We are thrown back then upon the state- 
ment that survivorship must be proved by 
the party asserting it. This means, of 
course, that he who has the burden of proof 
of survivorship must, in the absence of suffi- 
cient evidence, fail. This seems unobjection- 
able, but the difficulty is to apply it. Who 
has the burden of proof? The problems that 
are created by the inability to fix the order 
of death are so various that it would not 
have been surprising had it proved impossi- 
ble to find any one principle that would 
cover ali the cases. But keeping in mind 
that the exact legal effect of the facts to 
which it is to be applied must be understood, 
and that it is subject to possible modification 
by other established rules concerning the 
burden of proof, there is a single principle 
which explains at least all the cases which 
have thus far arisen. In the largest class of 
cases the parties are claiming titleto property, 
the ownership of which depends upon who, 
of those who perished, survived the longest. 
These constitute about three-fourths of all. 
Another class of cases consists of contests 
over the proceeds of insurance policies, the 
insured and the beneficiaries, or some of 
them, having succumbed in the same calam- 
itv. The other instances are scattering. The 
general principle can best be stated in con- 
nection with the first class of cases men- 
tioned above. Its application to the others 
will be apparent. 

Beginning then with what we may call 
the descent cases, our largest class, what is 
the rule for determining the burden of proof 
which governs them? Here each party 
wishes to make it appear that the person 
from whom he would have derived title sur- 
vived. The solution that the authorities in- 
dicate may be stated thus: Any claimant has 
the burden of establishing survivorship so far 
as it is essential to his own chain of title, but 


| 
| 


| 
| 
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he need not establish it for the purpose of 
disproving his opponent’s chain of title, even 
though the latter, if established, would be su 
perior to his own. An examination of some 
of the cases will make the meaning and ap- 
plication of this statement clear. 

There are a number of cases of intestacy 
where the intestate and his nearest of kin 
perished together, and the contest is between 
the representatives of these nearest of kin and 
more remote kindred who are entitled to the 
property if the nearest of kin did not suc- 
ceed to it. Jn re Green’s Settlement’ is a 
simple case of this kind. The property in 
question was included in a marriage settle- 
ment, the trusts of which were exhausted. 
The wife was settlor of this property, and so 
there was a resulting trust for her estate. 
She, with her husband and only child, were 
killed in the Indian mutiny. The husband 
died first. Survivorship as between mother 
and child was undetermined. If the mother 
survived, her next of kin were entitled, and 
they were the petitioners; if the child sur- 
vived, its next of kin were entitled, and one 
of the respondents was its administrator. 
The next of kin of the mother succeeded. 
The decision accords fully with our rule. 
The next of kin of the mother take directly 
trom her. Their chain of title is complete 
in showing her death and their own survivor- 
ship. They need not disprove the survivor- 
ship of the child in order to overthrow their 
opponent’s chain of title. The representa- 
tives of the child, on the other hand, do not 
make out their chain of title without prov- 
ing its survivorship. Upon them then rests 
the burden of proof of that fact. As the 
court said, “ ... a person claiming under 
such a title must go further and must shew 
not only that the person through whom he 
claims would have been entitled if he sur- 
vived, but that he actually was entitled, or, in 


tL. R. 1 Eq. 288 (1865). 
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other words, that he did survive.” All the 
authorities accord with this conclusion.? 

The next group of cases is composed of 
contests between parties representing de- 
visees or legatees under a will on the one 
side and heirs or next of kin on the other. 
The testator and a devisee having died in 
the same disaster, the question whether the 
heirs of the testator or those of the devisee 
now have title plainly turns on which of the 
decedents survived. The burden of proof is 
determined by exactly the same principle as 
that governing the last case. The heirs of 
the testator take their tifle directly from him. 
He is the person who had title at the time 
Their chain of title, there- 
fore, is made out by showing his death and 
their own survivorship. The heirs of the 
devisee, however, to make out their chain 
of title, require the survivorship ofthe de- 
On them, therefore, rests the burden 


of the disaster. 


visee. 
of proof.” 

But a more complex problem was pre- 
sented in Wing v. Augrave.’ It is the lead- 
ing case in another group which may now 
be considered. A wife, under a power given 
her by her father’s will, appointed the prop- 
erty to her husband, “and in case my said 


husband shall die in my lifetime” to William 
2 

*Satterthwaite v7. Powell, 1 Curt. Ec. 705 (1838): 
Goods of Wheeler, 31 L. J. (P.M. & A.) 40 (1861): 
Smith. Croom, 7 Fla. 81, 141 (1857) semdle; /n re Hall, 
9 Cent. Law. Jour. 381 (Ill. Prob. 1879); Russell 7. Hal- 
lett, 23 Kan. 276 (1880); Johnson 7. Merithew, 80 Me. 
Itt, 116,.13 At. 132 (1888); Coye v. Leach, 8 Met. 
371, 375 (Mass. 1844); Stinde z. Goodrich, 3 Red. Sur. 
87, 89 (N. Y. 1877); Ehle’s Will, 73 Wis. 445, 41 N. 
W. 627 (1889). So far as Colvin z. Procurater-Gener- 
al,1 Hagg. Ec. 92 (1827) is authority for anything it is 
also in accord. 

* Taylor v. Diplock, 2 Phillim. 261, 280 (1815); Goods 
of Murray, 1 Curt. Ec. 596 (1837); Goods of Car- 
michael, 32 L. J. (P. M. & A.) 70 (1863); /x re Lewes’ 
Trusts, L. R. 6 Ch. 356 (1871); Goods of Alston, [1892] 
P. 142; Robinson 7. Gallier, Fed. Cas. 11,951 (Cir. Ct. 
for La. 1875); Matter of Ridgeway, 4 Red. Sur. 226 
(N. Y. 1880); 7x ve Willbor, 20 R. I. 126, 37 At. 634 
(1897); Pell v. Ball, Chev. Eq. 99, 108 (S. C. 1840) 
semble. Faul7z. Hulick, 18 D. C. App. 9, 28 (1901) is 
contra but was reversed on appeal, Y. W. C. Home v. 
French, 187 U.S. 401, 23 Sup. Ct. 184 (1902). 


38 H. L. Cas. 183 (1860). 
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Wing. Husband and wife died in the same 
shipwreck. In default of appointment, the 
father’s will gave the property to certain 
persons represented by Augrave. It was 
held that these persons were entitled to the 
property as against Wing, because he could 
not show performance of the condition on 
which his title depended, namely, the death 
of the husband in the wife’s lifetime.* Dis- 
regarding the condition for a moment, how 
would the case be decided? Wing was an 
appointee under the power, and the prior ap- 
pointments had failed. The other party was 
entitled in default of appointment. The po- 
sition is the same as if Wing were the last 
substituted devisee under a will and his op- 
ponents the heirs of the testator. As be- 
tween such parties, the devisee would of 
succeed. Both take directly from 
the testator. Neither has to prove survi- 
vorship of anyone except himself. Neither 
ueed show non-survival of prior devisees as 
that is no part of either’s chain of title. Each 
makes out his own title; but a devisee un- 
der a valid devise of course has precedence 
over the heirs at law. So in the absence of 
the express condition Wing would have had 
the better case. Subsequent devisees, all 


course 


4 An interesting feature of this case was that by the 
husband’s will Wing was given the husband's estate if 
the wife died first. So whether husband or wife sur- 
vived, Wing was entitled to all the property of both, 
subject, in case the husband survived, to the payment 
of his debts. The court thought that Wing could not 
join these alternate claims. A criticism of this position 
is found in 12 Harvard Law Review 45. One readily 
agrees with the learned writer’s view that several per- 
sons who among them have title under all possible 
contingencies, though no one can prove that the contin- 
gency on which he would have title occurred, should be 
permitted to pool their interests and so recover. /n re 
Rhodes, L. R. 36 Ch. Div. 586 (1887) seems to counten- 
ance such a proceeding. Newell v. Nicholls, 75 N. Y. 
78, semble contra, simply follows Wing v. Augrave. But 
the writer of the article fails to notice that in Wing 7. 
Augrave there were three possible states of fact: sur- 
vivorship of the wife, survivorship of the husband, sim- 
ultaneous death. In the last event Wing would have 
no rights at all. Neither the condition in the wife’s 
will nor that in the husband’s would be performed. 
The joining of his two claims would not therefore, have 
helped Wing. The same consideration made joinder 
useless in Newell 7. Nicholls, supra. 
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prior devises ‘having failed, have title as 
against the heirs at law. 

We may turn now to a consideration of 
The House of Lords, Lord 
Chancellor Campbell dissenting, interpreted 
it literaily. They thought that while one 
might reasonably conclude that the testatrix 
wished Wing to have the property in case 
her husband did not live to need it, yet the 
prior death of the husband was the only cir- 
cumstance she had in mind by which the 
husband would cease to need it; that for this 
circumstance and it alone she provided; that 
she did not provide for the contingencies of 
simultaneous death or inability to determine 
which died first; and that therefore, one of 
those possibilities having happened, there 
was an intestacy. Exactly contrary to this 
conclusion of the highest court in Engiand is 
that of the highest tribunal in America. In 
Young Women’s Christian Home v. French? 
it appeared that the testatrix disposed of her 
property first for the benefit of her husband 
and son, adding, “In the event of my becom- 
ing the survivor of both my husband... 
and of my son...I then give... all 
my property ... to the Young Women’s 
Christian Home. ...” The husband died 
first. ‘The testatrix and her son were lost 
together in a steamer collision. The repre- 
sentatives of the mother, the representatives 
of the son, and the Home claimed the prop- 
erty. The court held that the Home had the 
title. The representatives of the son rightly 
failed, since they claimed through the son, 
and so had the burden of establishing his 
survivorship, which they could not sustain. 
The great question was, could the Home 
make out its title as against the representa- 
tives of the mother (the testatrix), who 
would clearly be entitled if all the gifts failed. 
It could no more prove the performance of 
the condition, literally interpreted, than could 
Wing in Wing v. Augrave. The Supreme 


Court,? however, thought that the condition 
? 187 U. S. 401, 23 Sup. Ct. 184 (1902). 
? Unanimously. Chief Justice Fuller rendered the 
opinion. 


the condition. 
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should not be taken literally; that from the 
whole will it appeared that the testatrix in- 
tended to dispose of all her property; that 
her intention, “failing husband and son, was 
that the Home should take;” and that a lit- 
eral interpretation would defeat this inten- 
tion. They held that whether “my becom- 
ing the survivor” or “neither surviving me” 
was used to express the condition was imma- 
terial; that since property is disposed of as if 
“each survived as to his own property”® in 
this case it must go as if the testatrix sur- 
vived, namely, to the Home. One agreeing 
with this result might wish to express the 
reasons somewhat differently. Possibly the 
condition could be construed to mean “in 
case the gifts to my husband and son fail.” 
The Home could prove the happening of 
that event. Language may be given the 
meaning it had to the testatrix. But grant- 
ing the position of the House of Lords* that 
these words provided only for the contin- 
gency of prior death, it may vet be thought 
that the intention to dispose of ail her prop- 
erty, and to the Home if neither husband 
nor son could take, adequately provides for 
the contingencies of simultaneous death or 
inability to determine the order of death. 
According to this intention, which is ex- 
pressed by the will as a whole, the Home 
clearly was entitled. As the Supreme Court 
said: ‘This is not a case of supplying some- 
thing omitted by oversight, but of intention 
sufficiently expressed to be carried out on 
the actual state of facts.”® The argument 
of Lord Chancellor Campbell, dissenting, in 
Wing v. Augrave and of Chief Justice Fuller 
in Young Women’s Christian Home vw. 
French seem to the writer unanswerable. 
The English courts have, of course, followed 
Wing v. Augrave.® In the United States the 

3 This is only a way of saying that property is dis- 
posed of as if all died at once. ‘This sort of statement 
has been dealt with, suprc, pp. 237-238. 

4In Wing v. Augrave, supra. 

5 187 U.S. 4o1, 418. 

6 The first English case looked in the direction of a 





authorities support Y. W. C. Home wv. 
French.’ 

But it is to be noticed that this conflict 
of authority concerns merely the true con- 
struction to be given documents like those 
in question. The divergence of opinion is 
as to how far an intention gathered from the 
whole document may modify or supplement 
a particular phrase. Granting the English 
construction, the rule for determining the 
burden of proof remains the same. Per- 
formance of the condition is one of the links 
in the devisee’s chain of title. Though all 
prior devises fail, he is not entitled unless 
He must, 
therefore, show survivorship of the testatrix 


the condition was performed. 


to make out his own case. 

A number of cases involve the application 
of the same rule as between substituted de- 
visees or legatees under a will and the repre- 
sentatives of those for,whom they are sub- 
stituted, the latter having deceased in the 
same catastrophe as the testator. The repre- 
sentatives of the prior beneficiaries fail be- 


liberal construction, Goods of Selwyn, 3 Hagg. E« 748 
But in Underwood 7, Wing, 4 De G. M. & G. 

the strict view was taken. This was adopted 
in Wing \ugrave and has since prevailed. Elliott 
Smith, 22 Ch. Div. 236 (1882); Goods of Alston, [1892] 
P. 142; Hartshome Wilkins, 2 Old. Nova 
Scotia, 1866 It is perhaps worth remarking on ac- 
count of the very common opinion to the contrary, that 
Underwood Wing and Wing 7. Augrave are entirely 
distinct though arising out of the same facts. 
Mrs. Underwood represented the next of kin of a surviv 
ing daughter of the deceased husband and wife and was 
claiming all the property except that ove which the wife 
had merely a power of appointment. This latter prop 
erty was claimed by Mr. Augrave representing the de 
visees, in default of appointment by the wife, nominated 
by her father’s will. 

1 Middeke 7. Balder. 198 Ill. <9o. 601, 04 N. E. 1002 
(1902 Fuller 7. Linzee, 135 Mass. 468 (15853); Su- 
preme Council 7. Kacer, 96 Mo. Ap. 63,69 S. W. 671,675 

1902 Newell v. Nichols, 75 N.Y. 78 (1878 
Southwellv. Gray.72 N. Y. Supp. 342. 346 (1901); Paden 
v. Briscoe, 81 Tex. 536. 560¢, 17 S. W. 42 (1891) ; Hilde- 


1532 


633 (1855 


276 


cases, 


semble ; 


brandt v Ames, 27 Tex. Civ. Ap. 377, 66 S. W. 131 
(1901); Males 7. Woodmen, 70 S. W. 108 (Tex. Civ. 


Ap. 1902). The majority of these cases involved the 
construction of insurance contracts, not wills. But it is 
more difficult to give a liberal construction to a contract 
than to a will since two parties join in making it and it 
must appear that both used the words in the non-literal 
These insurance contract cases will be consid- 
rhey are cited here merely on the 


sense. 
ered as a class later. 


question of construction. 
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cause they canu t sustain the burden cast 
upon them of shuwing that the party through 
whom they make title survived.* There is no 
difference whether one party to the contest is 
the heirs or next of kin, claiming that all 
gifts have failed, or merely a later devisee or 
legatee, claiming that all gifts prior to his 
have failed. The same principle governs. 
There are a few other cases, the facts of 
which differ from those in any of the groups 
already discussed, but which involve the 
same principle. Two joint-tenants die to- 
gether. The representatives of each fail to 
prove survivorship. It seems that the jus 
heirs or next of kin of each succeeds to his 
interest.* Husband and wife perish in the 
same disaster, the wife owning choses-in- 
husband had not reduced 
His must 
prove his survival to make out their claim 


action which the 


to possession. representatives 


of title and therefore, on failure to do so, the 


representatives of the wife are entitled.* In 


Wollaston v7. 
a trust 


Berkeley® the final cestui oi 
A and B. 


A resulting 


was the survivor of Sur- 
vivorship could not be proven. 
trust for the settler was declared.® An inten- 
tion to dispose of the property fully could 
be gathered here just as in Y. W. C. Home 
v. French, but this fails of effect because 
the person who was to have the property if 
other dispositions failed cannot be deter- 
mined. Durrant v. Friend’ is an interesting 


? Mason 7. Mason, 1 Meriv. 308 (1816); Goods of Sel 


wyn, 3 Hagg. Ec. 748 (1832) ; Barnett 7. Tugwell. 31 
Beav. 232, 240 (1862); Y. W. C. Home 7. French, 187 
U. S. gor, 23 Sup. Ct. 184 (1902) reversing Faul 7. Hu- 
lick, 18 D. C. App. 9 (1901 Newell 7. Nichols, 75 
N. Y. 78 (1878). In Elliott 7. Smith, 22 Ch. Div. 236 


(1882) the substituted devisees failed because of the strict 
construction of a condition in the devise to them. 

3 Bradshaw 7. Toulmin, 2 Dick. 633 (1754 Lord 
Thurlow said the heirs of each one would take as joint- 
tenants with the heirs of the other. Possibly they should 
be considered tenants-in-common. 2 Blackstone, Com. 
15o. 

4 Scrutton v. Patillo, L. R. 19 Eq. 369 (1875). Moeh- 
ring v. Mitchell, 1 Barb. Ch. 264 (N. Y. 1846) is contra. 

’L. R. 2Ch. Div. 213 (1876). 

® Could the representatives of A and B have joined 
their interests and excluded the resulting trust? See p. 
12 n. I. 

75 De G.& S. 343 (1851 
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case. A testaior insured certain personal 
property which he had bequeathed to A. 
The testator and the property were lost to- 
gether. There was no evidence as to which 
survived. It was held that the proceeds of 
the insurance belonged to the estate and not 
to A. A’s title to the property and so to 
the insurance money depended on its surviv- 
ing the testator. This cast the burden of 
proof upon him and caused his failure. There 
are a few cases where the oath required of 
one applying for administration was changed 
to meet the difficulty of inabiity to establish 
the order of death.? In a couple of cases 
the same principle was applied, although the 
failure to establish the order of death arose 
from the absence of one of the parties at the 
time of his death and the lack of information 
as to just when it occurred.? 

One state of facts raises a problem which 
it seems neither the rule herein suggested 


nor any other known to the taw will ade 


quately solve. /n re Rhodes* presented this 
difficulty. An owner of property left home 
and was unheard of for seven years. Ad- 


ministration to his estate was granted, the 
presumption of death having arisen. The 
question was, who were his next of kin. At 
the beginning of the seven years a mother 
and two brothers were his nearest kindred. 
Their representatives claimed the property. 


' Goods of Wainwright, 1 Sw. & Tr. 257 (1555 
Goods of Ewart, 1 Sw. & Tr. 258 (1859); Goods of Grin 
stead, 21 L. T. n. s. 731 (1870); Goods of Johnson, 78 
Ba: Re Ms Ms 85 1897 

2 Inre Phene’s Trusts, L. R. 5 Ch. 139 ( 1809): Schaub 
v. Griffin, 36 At. 443 (Md. 1897). 

In Wright 7. Netherwood, 2 Salk. 593 n. (a). 2 Phil 
lim. 266 n. (« 1793) the question involved was the ap- 
plication of the rule that the burden of proof of revoca 
tion of a willis on the contestant. Williams, Executors, 
7th Am. Ed. I, 210. 214; Page. Wills, s.448. This rule 
supplanted the ordinary principle which we have seen 
applies generally. Kansas Co. 7’. Miller, 2 Colo. 442, 464 

Ter. 1874) wasan action for wrongful death. The wife, 
who would be the one primarily entitled to sue, died in 
the same railway accident with herhusband, The result 
of the case is perfectly consistent with the principle gev- 
erning the burden of proof which the other cases estab- 
lish. It seems unnecessary to work this out in detail 
here. 

31. R. 36 Ch. Div. 586 (1887 


2 
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At the end of the seven years the six chil- 
dren of one of the brothers were the néxt 
of kin, the mother and both brothers having 
died. The children also claimed the prop- 
erty. There was no evidence concerning the 
time during the seven years that the absentee 
died. The learned justice followed the more 
common rule that there is no presumption 
on that point. He admitted his inability to 
decide between the claimants and suggested 
a compromise. The representatives of the 
mother and brothers could not prove that 
these persons survived the absent owner. 
"hey therefore failed. But why did not the 
children succeed? They woud take directly 
from the deceased and could prove their 
survivorship. The answer depends on when 
they were born, which did not appear. If 
they were born after the deceased was last 
heard of it seems that they would properly 
fail. Thev could not prove that they were 
in existence when he died. Surely this must 
be essential. But even if the children were 
born before the deceased left home, it is 
not certain that they would be held entitled. 
There was a period at the beginning of the 
seven years extending until the mother and 
brothers were all dead, during which the 
children were not next of kin. If the de- 
ceased died in that period they would have 
no rights. Possibly this would exclude 
them.’ At all events under the first supp si- 

+ Even proof that the claimant was in’ existence during 
the entire seven years and so must have been alive at the 
time of the death of the absentee owner, coupled with the 
fact that he survived, would not, necessarily entitle him 
to recover. Under the supposition just discussed in the 
text, neither the mother and brothers nor the children 
could make out their title. Could a cousin who lived 
during the entire period of absence have a better claim? 
At no time during the seven years would he be next of 
kin. 

5 When property is given to next of kin surviving a dis- 
aster as against nearer kindred who perished in it, the 
question is not the same. There, though it is highly 
probable that the kindred who died did not succumb at 
the first moment of the period of danger, yet it is possible 
that they did. It is therefore at least possible that 
the surviving kindred were the next of kin through. 
out the entire period during which the deceased may 
have passed away 





tion, that they were born after the deceased 
was last heard of, we have a case where 
neither party can show title to the property 
under the law as it now stands. Some pro- 
vision should be made to enable a court to 
decide such a case. A presumption that death 
occurred at the end of the first vear of the 
seven, to be applicable only when without it 
the rights of the parties could not be deter- 
mined, would perhaps be as reasonable as 
any and afford a solution. It would not be 
open to the objection urged in Nepean v. 
Knight ' against a presumption of death at 
the end of the seven years: namely, that “if 
vou assume that he was alive on the last day 
but one of the seven years, then there is 
nothing extraordinary in his not having been 
heard of on the last day” and thus the reason 
for the presumption of death would cease. 
Moreover, it would not be so obviously con- 
trary to the fact as a presumption of death 
mn the first day of the seven years. 

We have left for consideration the insur- 
ance contract cases. We may dispose first of 
those in which it appeared that the insured 
had reserved the right to change the bene- 
ficiary. 'n such a contract the beneficiary 
gets no interest until the death of the in- 
‘his makes them perfectly analo- 
Each 


sured.- 
gous to cases arising concerning wills. 
claimant must prove his own chain of title 
but no more. The representatives of any 
beneficiary that perished in the same disaster 
with the insured will fail. They will be un- 
able to prove the survival of the person 
through whom they claim. The first party 
who can establish his own chain of title suc- 


ceeds.® 


2M. & W. 894 (1837). 

23 Amer. & Eng. Ency. Law, 2nd. Ed. ggo ff. 

3 Middeke 7. Balder, 198 Ill. 590, 601. 64 N. E. too2 
(1902); Supreme Council 7. Kacer, 96 Mo. Ap. 03, 69 
S. W. 671 (1902) semdle ; Southwell v. Gray, 72 N.Y. 
Supp. 342 (1go1); Screwmen’s Association v, Whit- 
ridge, 95 Tex. 539,685. W. 501 (1902); Males 7. Wood- 
men, 70S. W. 108 (Tex. Civ. Ap. 1902). In all but one 


, 
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But where no right to change the bene- 
ficiary is reserved the prob!em is complicated 
by the fact that either by statute or judicial 
decision it is almost universal’ law that the 
beneficiary gets a vested interest in the con- 
tract the moment it is made.* This materi- 
ally alters the situation. Suppose now that 
the insured and beneficiary have perished 
together. The beneficiary and not the insured 
was the owner. Those claiming under the 
beneficiary® made out their chain of title by 
showing the death of the beneficiary and 
their own survivorship. The title need not 
be traced from the insured because it was not 
in the insured. Assuming this vested inter- 
est doctrine and the absence of any con lition 
in the policy for divesting this interest, the 
representatives of the beneficiary are clearly 
entitled to the proceeds of the policy. Nor 
will the presence of a condition divesting the 
interest of the beneficiary if he pre-deceases 
the insured aiter the result. The representa- 
tives need not establish the non-performance 
of this condition. On the contrary, any bene- 
ficiary substituted in the event of this divesti- 
ture, or if none such, then the representatives 
of the insured, must prove the performance 
of the condition. It is essential to their chain 
of title to show that ownership has passed 
from the primary beneficiary to them. The 
representatives of the first beneficiary there- 
fore succeed.® —_ But, it may be asked, why 
not construe this condition liberally, as in 
the will cases, so as to accomplish the gen- 
eral intention of the insured apparent from 
the whole policy? This, it is believed, is 
impossible. First, granting that there is 
of these a liberal construction was given to express con 
ditions in accordance with the principle of Y. W. C. 
Home v. French, swpra, though without much consider- 
ation of the difficult question of construction involved. 
See p. 242 n. I supra. a 

4 Amer. & Eng. Ency. Law, 2nd. Ed. 98o ff. 

5 Whether by assignment, will, or descent. 

6 Cowman 7. Rogers, 73 Md. 403, 21 At. 64 (1891); 
U. S.C. Co. 7. Kacer, 169 Mo. 301, 12,695. W. 370 
(1902). 
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an intention apparent to dispose of the policy 
fully and not to have it revert to his estate, 
analogous to the intention against intestacy 
in the will cases, it is carried out. The 
proceeds do not go to the estate of the 
insured, but to the representatives of the 
first beneficiary. If under the law the repre- 
sentatives of the husband in Wing v. An- 
grave! could have gotten the property, 
Wing’s claim wouid have been greatly weak- 
ened. Intestacy would have been avoided 
without deciding for him. Secondiy, how 
could the condition be construed so as to 
make it possible for a second beneficiary’ to 
prove its performance? “Non-survival” of 
the first beneficiary is no easier to establish 
than his or her “pre-decease.” “Failure of 
the gift to the first beneficiary” cannot be 
shown. This discloses the difference between 
this sort of case and the will cases. There 
failure of the gift can be shown. It can be 
proven that the facts are such that the repre- 
sentatives of the first devisee cannot get the 
property because of inability to sustain the 
burden of proof resting on them. But no 
such burden of proof rests on the repre- 
sentatives of the primary beneficiary of an 
insurance policy.* The representatives of 

™8 H. L. Cas. 183. 


3 
* Any claimant other than the first beneficiary, has of 


W 


the beneficiary can take. There is no failure 
of the gift. Suppose the condition be con- 
strued “on failure of the first beneficiary to 
take personally the right to the proceeds shall 
pass to the second.” This seems to go the 
full tength of stating the insured’s intention. 
Yet the second beneficiary cannot show that 
the first did not survive iong enough to take 
personally. 

However, in Fuller v. Linzee* a subsequent 
claimant, the estate of the insured, succeeded. 
But this was because the court held that, al- 
ight to change the beneficiary 

yet the first beneficiary got no 
vested interest. This of course is contrary 
l 


though no 


ri 
was reserved, 


to the general doctrine already stated. It, 
however, excites one’s sympathies and seems 
to accomplish the aim of a husband in taking 
out a policy, payable to his wife and in case 
she died before him to his children, better 
than the other doctrine. If the policy cre- 
ates no vested interest, the case is exactly 
the same as the will case, both as to burden 
of proof and the propriety and possibility of 
construing the condition liberally.’ 
course the same burden as to this condition as the ces- 
ond beneficiary. 

3 As explained supra p. 244. 

4135 Mass. 468 (1883). 


> Hildebrandt 7. Ames, 27 Tex. Civ. Ap. 377, 66 S.W. 
311 (1901) is in accord with Fuller 7. Linzee, supra. 
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IV. 


By VaN VECHTEN VEEDER, 


Of the New York Bar. 


O the frightful excesses of the Stuart 
the put 
chancellor safely 


reign Revolution an end. 
James’ lodged in 
the Tower and his chief justice in Newgate. 
With Lord Chief Justice Holt at the head of 
the criminal bench, and a body of associates 


selected qualifications 


Was 


for their eminent 
alone, the administration of justice was to 
receive a new significance in the minds of 
the people. soon removed the 


anomalous and disgraceful conditions under 


Parliament 


which judicial murder had been accomplish- 
ed with expedition and without resistance. It 
was enacted that every person indicted for 
treason should have the assistance of coun- 
sel; that he should be furnished with a copy 
ofthe indictment and a list of the freeholders 
from among whom the jury was to be taken; 
that 
sworn, and their attendance enforced, if nec- 


witnesses for the defendant should be 


essary, by process. 

Even before the concession of these decent 
privileges, we have an admirable illustration 
of what was possible without them under a 
humane administration. 

The spirit of the new time is shown by the 
trial of Lord Preston and his fellow Jacobite 
conspirators for treason in 1691 (12 St. Tr. 
646). John Somers, the solicitor general, 
prosecuted with 
never did think,” he said, “that it was the 


marked moderation. “I 
part of any who were of counsel for the king 
to aggrave che crime of the prisoners, or 
Chief 
Lord 


to put false colors on the evidence.” 
Justice Holt’s conduct was faultless. 
Preston constantly interrupted the charge to 
the jurv. “Interrupt me as much as you 
please.” said Lord Holt to the prisoner, “if 


I do not observe right. I will assure you T 


i 


At the 
conclusion of the summing up Lord Preston 
The chief 
justice explained to him that he should have 
completed his remarks before the charge, 
and the proceedings closed with the follow- 


will do you no wrong willingly.” 


sought to address the jury again. 


ing dialogue: 

“Lord Preston: My Lord, I beg your 
lordship’s pardon if I give any offense.” 

L. C. J. Holt: “No, my lord, you give me 
no offense at all; but vour lordship is not 
ac- 


right in the course of proceedings. | 
quaint you with it, not by way of reproof, but 
by way of information.” 

“Lord Preston: Then I hope the gentle- 
men of the jury wil! consider that all that is 
My 


life and fortune, my posterity and reputation, 


alleged against me is but presumption. 


[ leave all to the jury’s con- 
God Heaven direct 


are all at stake. 
sideration; and the of 
them!” 

“L. C. J. Holt: If you go on thus to re- 
the will the 
court to reflect upon you. The jury hear 
how the evidence has been stated; I think it 
has been done very impartially, and without 
any severity to you. Why should you think 
the evidence further than 
against you? You a 
of us, and I am sure we do 
not desire vour life; but still we must take 
care that justice be done to the government 
and the kingdom, as well as to any particu- 
lar person, and evidence that is given must 
have its due weight and consideration.” 

The prisoners themselves were impressed 
by the fairness of the prosecution. “I would 
not mislead the jury, I'll assure you,” said 
Lord Holt to Preston. “No, my lord,” re- 


flect upon court, you make 


we would press 


it ought to go are 
stranger to most 


fe: 
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plied Preston. “I see it well enough that 
your lordship would not.” “Whatever my 
fate may be,” said Ashton, “I cannot but own 
that I have had a fair trial for my life.” The 
evidence was clear, however, and the prison- 
ers were convicted. 


| 
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the government was informed before the plot 
was ripe, and all the leading conspirators 
were apprehended. One by one they were 
brought to trial before Chief Justice Holt, 
convicted and executed. (12 St. Tr. 1378; 13 
ib. 1, 406.) The treasonable and murderous 





SIR BARTHOLOMEW SHOWER. 


Soon after the death of the queen the As- 
sassination Plot was planned by Robert 
Charnock and his associates. This conspir- 
acy involved not only the assassination of 
the king, but an open insurrection to be 
supported by a foreign army. Fortunately 


conspiracy was fully proved, and the justice 
of their condemnation cannot be gainsaid. 
One feature of these trials is, however, 
worthy of mention. Charnock, the foremost 
conspirator, together with King and Keys, 
were put on trial March 11, 1706, and Freind 
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and Parkyns followed shortly afterwards. 
The new act regulating the procedure of 
treason trials was not effective until March 
25th. All the prisoners arraigned before the 
latter date asked for counsel or requested a 
continuance of their trial until they should 
be able to avail themselves of the new act. 
But the judges could not relax the law, and 





' 


it. Charnock, indeed, showed presence of 
mind and good judgment, and made as good 
a defense as counsel could have made for 
him; but the trial of Freind was a strong 
illustration of the injustice of forcing an 
ignorant and helpless prisoner to defend his 
life against experienced lawyers. He was 
so ignorant of history as to believe that the 





LORD CHIEF 


the attorney general would not postpone the 
trials. The real fault would seem to have 
been with the government in pressing the 
cases for trial. 
gained nothing by delay, and if, as the act 
had virtually conceded, the old procedure 
gave an unfair advantage to the crown, it 
was unseemly in the government, under 
such circumstances, to avail themselves of 


The prisoners would have 


JUSTICE HOLT. 


statute of treasons, passed in the reign of 
Edward III., provided that no papist should 
be a witness, and insisted on having the 
whole act read from beginning to end. Par- 
kyns, the last prisoner tried under the old 
procedure, would have escaped in conse- 
quence of an error by the solicitor general, if 
it had not been for the acumen of his junior, 
William Cowper. Rockwood was the first 
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prisoner tried in accordance with the provi- 
He was defended by 
Sir Bartholomew Shower. Shower’s ser- 
vility in the prior reign had given him the 


sions of the new act. 


significant nickname of “manhunter,” and 
he set about his task with disgusting obse- 
quiousness. “If your lordship pleases,” he 


said in opening, “we have a doubt or two to 





lordships’ justice if, being assigned, we 
should have refused to appear; it would have 
been a publication to the world that we dis- 
trusted your candor towards us in our future 
practice upon other occasions. But, my 
lord, there can be no reason for such a fear; 
I am sure I have none; for we must acknowl- 
edge, we who have been practisers at this 














RICHARD GRAHAM, VISCOUNT PRESTON. 


propose to your lordship in respect of the 
trial this day; but before I offer it, we beg 
your favor for a word in behalf of ourselves. 
My lord, we are assigned of counsel in pur- 
suance of an act of Parliament, and we 
hope that nothing which we shall say in 
defense of our clients shall be imputed to 
ourselves. I thought it would have been 
a reflection upon the government and your 


| bar especially, that there was never a reign 


or government within the memory of man, 
wherein such indulgence, such easiness of 
temper, hath been shown from the court to 
counsel, as there always hath been in this.” 
It is a relief to find Lord Holt interrupting 
this fulsome introduction with, “Look ye, 
Sir Bartholomew Shower, go on with your 
objections; let us hear what you have to say.” 
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As a matter of fact there was little to say, 
and the remaining prisoners were speedily 
convicted. 

Under the rigid censorship of the press 
which was still in force a class of half-starved 
and fanatical Jacobin libelers pursued their 
vocation with the secrecy and cunning of 
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SIR JOLIN 


counterfeiters. Their scurrilous publications 
were disseminated by trusted agents in a 
hundred surreptitious ways. Some were sent 
out by the post; thousands were often scat- 
tered broadcast at night on Fleet street; 
others were thrust under doorsteps or drop- 
ped on the tables at coffee houses. To this ne- 
farious class belonged William Anderton. 


| 


| 
| 
| 
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His place was located by a messenger of the 
press, and a search disclosed some of the: 
most frantic of Jacobin libels. The govern- 
ment determined to make an example of 
Anderton, and he was brought to trial on 
a charge of treason (12 St. Tr. 1240). From 
the very brief report of the case it does not 





— — — — 
| 
| 
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| 





FENWICK. 


appear that any issue was made upon the 
scope of the charge. But there is grave 
doubt of the legality of his hasty and severe 
condemnation. 

Sir John Fenwick was the last person to 
suffer death in England by act of attainder 
(13 St. Tr. 538). His connection with the 
Assassination Plot had long been known, 
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but he had managed to evade arrest, and in 
concealment his fertile brain conceived a 
plan to escape the fate of his friends. Two 
witnessess were necessary to convict him. 
It had already appeared at the trial of his 
accomplices that there were in fact only 
two persons, Porter and Goodman, who 
could prove his guilt. Fenwick was safe, 
therefore, if he could put either of these men 
out of the way. He first attempted to per- 
suade Porter to abscond, but was unsuccess- 
ful. Porter and Goodman appeared against 
him before the grand jury, and he was in- 
dicted for high treason. After an unsuccess- 
ful attempt to escape to France, Fenwick 
was safely lodged in the Tower. Cunning’y 
inducing delav by meaningless confessions, 
he managed to communicate with his friends, 
who now exerted every nerve to get Good- 
man out of the way. The latter was finally 
cornered by Fenwick’s desperate emissaries, 
and offered the choice between absconding 
and receiving an annuity of £500, or having 
his throat cut on the spot. He was not long 
in deciding, and was promptiy escorted to 
France. When, therefore, the government 
was ready to proceed with Fenwick’s trial, 
they discovered to their consternation that 
it was too late. But the government was 
determined that Fenwick should not escape 
the consequences of his great crime merely 
because he had added to it the offense of 
bribing witnesses to suppress the evidence of 
It was decided to proceed against 
On the hearing 


his guilt. 
him by an act of attainder. 
on this bill, which lasted three davs, Fen- 
wick was represented by counsel. Porter 
testified to the treasonable conspiracy.. By 
testimony which would have been inadmissi- 
ble in a court of law, the plan and purpose of 
Goodman’s disappearance were made plain. 
Goodman’s sworn confession was put in evi- 
dence. Some of the gran4 jurymen who had 
found the indictment against Fenwick testi- 
fied to Goodman’s statement before them, 
and their testimony was supported by the 
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evidence of jurymen who had convicted an- 
other conspirator. This was the case before 
the House. The long debate that followed 
was one of the ablest discussions to be found 
in Parliamentary records. Every man of 
note took part, but the brunt of the argu- 
ment was sustained by Cowper and Mon- 
tague for the Whigs, and by Harcourt and 
The two-wit- 
ness rule in treason cases was elaborately 


Seymour among the Tories. 
discussed. The Tory orators claimed for it 
an eternal obligation; it was part of the law 
Caiaphas and his 


of nature and of God. 
Sanhedrim were ready enough to set up the 
plea of expediency for a violation of justice; 
they said—and we have heard such things 
said—*We must slay this man, or the Ro- 
mans will come and take away our place and 
nation.” Yet even Caiaphas and his San- 
hedrim, in that foutest act of judicial murder, 
did not venture to set aside the sacred law 
which required two witnesses.” ‘‘An eter- 
nal law!’ replied Montague. “Where was 
this eternal law before the reign of Edward 
the Sixth? Where is it now, except in 
statutes which relate only to one very small 
class of offenses? If these texts from the 
Pentateuch and these precedents from the 
practice of the Sanhedrim prove anything, 
they preve the whole criminal jurisprudence 
ot the realm to be a mass of iiijustice and 
impiety. One witness is sufficient to convict 
a murderer, a burglar, a highwayman, an 
incendiary, a ravisher. Nay, there are cases 
of high treason in which only one witness is 
One witness can send to Tyburn 
Are you, 


required. 
a gang of clippers and coiners. 
then, prepared to say that the whole law of 
evidence, according to which men have dur- 
ing ages been tried in this country for of- 
fences against life and property, is vicious 
and ought to be remodelled? If vou shrink 
from saying this, vou must admit that we are 
now proposing to dispense, not with a divine 
ordinance of universal and perpetual obli- 
gation, but simply with an English rule of 
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procedure, which applies to not more than 
two or three crimes, which has not been in 
force a hundred and fifty years, which de- 
rives all its authority from an act of Parlia- 
ment, and which may therefore be by another 


| act abrogated or suspended without offense. 


to God or men.” In the end, the bill passed 
both Houses by narrow margins, and on 


January 28, 1697, Fenwick was beheaded. 


THE TRIAL OF MAXIMILIAN, 
The State’s Charges and His Defence. 


By Rupert SARGENT HOLLAND, 


Of the Philadelphia Bar. 


TUDENTS of constitutional law must 

seek far to find a case involving so many 
and such curious points of law as those dis- 
cussed, but unfortunately never decided, in 
the trial of the Emperor Maximilian of Mex- 
ico, in the year of grace 1867. That the dif- 
ficulties of the situation were tremendous 
cannot for a moment be denied; how far real 
or seemingly real obstacles should interfere 
with the administration of constitutional jus- 
tice is a question as old as constitutions 
themselves, and likely to prove as lasting. 
Senor Romero, representing the Mexican 
government at Washington, set forth the 
more pertinent of these difficulties in a letter 
to the Honorable Hiram Barney, of New 
York, under date of May 31, 1867, in which 
he says: 

“T have perused with interest your re- 
marks about the way in which we ought to 
treat the enemies of Mexico. I do not know 
what disposition President Juarez will make 
of Maximilian, but I am afraid that if he is 
allowed to go back to Europe with impunity, 
he will be a constant menace to the peace of 
Mexico. He will keep on styling himself to 
our shame—Emperor of Mexico; all dissatis- 
fied Mexicans will keep up an active corre- 
spondence with him about his supposed 
popularity there, and even may induce him 
to return at some future time, as they did 


with Iturbide; such of them as can af- 


| recognized the fearful responsibility of the 


ford it will go over to Austria and form 
a Mexican court for Maximilian at Mira- 
mar, and he will have enough of them 
to organize a legitimate Mexican govern- 


| ment there, as the ex-king of the Two Sici- 


lies did at Rome, after he was expelled from 
Naples; some European powers will keep 
recognizing him as the Emperor of Mexico, 
as Spain did with the ex-king of the Two 
Sicilies; whenever we may be likely to have 
complications with any European nation, the 
first step taken by the interested party will 
be to intrigue with Maximilian, and to theat- 
en us with giving aid to our lawful sovereign 
to recover his authority from the hands of 
the usurpers, if we decline to accept their 
terms. 

“Besides, if Maximilian is pardoned and 
allowed to go home, nobody in Europe, I 


| am sure, will give us credit for magnanimity, 
| aS weak nations are not supposed to be 


magnanimous; but. on the contrary, it will be 


| said that we did so through fear of public 


opinion in Europe, and because we would not 
dare to treat harshly our sovereign. 

“T do not mean by this to say that Maxi- 
milian must necessarily be shot; what I mean 


| is that his power to do any further mischief 
in Mexico must be utterly destroyed before 
| he is allowed to depart.” 


That President Juarez and his cabinet fully 





The Green Bag. 





course they were to pursue cannot be doubt- 
ed. They had seen the clemency accorded 
Jefferson Davis by the United States only a 
year or two before, and the respect with 
which the victorious French republic had 
treated Charles X. in 1830. The gravity ot 
the situation, as outlined in the letter of 
Senor Romero, required a grave considera- 
tion. That the Mexican government having 
decided what it was in their opinion impera- 
tive they should do, should seek to put their 
purpose into execution through the medium 
of a trial by court of law, and the invocation 
of established precedents of constitutional 
and international law is one of those curious 
instances in which men try to hide a painful 
necessity under the cloak of imperative jus- 
tice. 

Maximilian was officially charged by the 
government and brought to trial for having, 
as was set forth in the original document, 
“offered himself as the principal instrument 
of the French government to carry out cer- 
tain plans of intervention, which were to dis- 
turb the peace of Mexico, by means of a war, 
unjust in its origin, illegal in its form, dis- 
loyal and barbarous in its execution; and of 
arousing in Mexico the political faction that 
has sacrificed the national rights and inter- 
ests in order to satisfy their particular inter- 
est; and which faction was already reduced 
and unable to offer further resistance without 
the assistance of foreign arms; in order to 
destroy the constitutional government of the 
nation established by the people, who were 
in the exercise of all its powers, and recog- 
nized by foreign nations, and even by the 
very powers which brought on the interven- 
tion; in order to transform the Republic into 
a monarchy, which would favor the policy 
of Napoleon III., in opposing American de- 
mocracy, and favor the base interests of the 
French government” and its agents who had 
no other object in view than that “of obtain- 
ing so base and iniquitous advantages from 


a war which had been called a War of Inter- 
vention.” 

Secondly, that Maximilian had assumed to 
himself the supreme power without any other 
title than that which the armed force of the 
French government gave him, and a few 
votes which he pretended to call the national 
will, “notwithstanding that such pretended 


| expression of the national will is false in form 
| and substance, since the Mexican Republic 
| being established as it is on the fundamentai 
| charter of 1857, the only legitimate expres- 


sion of the will of the people is that which is 
defined in the charter and regulated by the 
electoral law as laid down in the same.” 
Thirdly, that the Archduke Maximilian 
had accepted voluntarily the responsibilities 
of an usurper of the sovereignty of a people 
constituted as a nation free and independent; 


| and, fourthly, with having, with an armed 


force, disposed of the lives, rights and in- 
terests of the Mexican people. 

Fifthly, with having made war in many 
cases under the direction of the commander- 
in-chief of the French army in Mexico, and 
of having consented to innumerable atro- 
cities. Of having, in his own name engaged 
in a filibustering war, inviting and enlisting 
foreigners of all nations to join him. Of 


| having published and carried into effect bar- 


barous decrees authorizing the execution of 


| all prisoners of war upon the spot; of hav- 


ing assumed that the person at the head of 


| the Constitutional Republican Government 


| 


had abandoned the Mexican Territory; of 
having attempted to sustain his false title 
of Emperor of Mexico after the French 
army had withdrawn from Mexico. 
Tenthly, with having abdicated the false 
title of Emperor, so that it should not take 
effect until he was conquered; of pretending 
to be entitled to the consideration due to a 
sovereign conquered in war, when for the 
Mexican nation he had not been such. And, 
finally, with having failed to recognize the 
competency of the national Council of War, 
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but of having protested against the same. 

Each accusation to which the defendant 
returned no answer was taken as having been 
proven against him. Moreover the limits of 
his answers were closely circumscribed by 
the court, and the objections of his counsel 
invariably overruled. 

The Emperor, seeing himself already sen- 
tenced under the guise of law, was yet anx- 
ious that his true legal position should be 
made known to educated men in the rest of 
the world. For this purpose he requested 
Mr. Frederic Hall, an American numbered 
among his legal advisers, to draw up a rough 
brief of his defence. 
ly, and sent to many prominent Americans. 
It makes exceedingly interesting reading at 
this day, because of the very curious circum- 
stances of its occasion, and the attempt to 
answer fairly, and with reference to prin- 
ciples of established law, charges which had 
so palpably been prejudged. 

‘Lhe defence reads: 

‘‘Whereas, Maximilian is now a prisoner 
in the city of Queretaro, Mexico, by virtue 
of his surrender to the Mexican forces, here- 
tofore, to wit, on the 15th of May, A. D., 
1867; and whereas certain criminal proceed- 
ings have been ordered on certain charges 
and accusations against him by the Mexican 
authorities; and whereas the said Maxi- 


milian has, heretofore, made his solemn pro- 


test, denying the jurisdiction of the court 
established for the purpose of trying him on 
said accusations and charges: Therefore, be 
it known, that the said Maximilian hereby 


further protests against the jurisdiction of | 


said military court or tribunal, and against 
the right of any military tribunal to try him; 
that he is only a prisoner of war, and was 
so considered and declared so to be by the 
commander-in-chief of the Mexican Liberal 
Army, to whom he surrendered himself, as 
aforesaid. 

“tst. He contends that he is only a 
prisoner of war, and that according to the 


This was done hurried- 





generally recognized usages and rules of war, 
that if he is to be tried by any court, or by 
any law, the trial should be before a compe- 
tent court, and in accordance with Inter- 
national Law, as understood among civilized 
nations; which consists of those rules of 
conduct which reason deducts as consonant 
to justice from the nature of the society 
existing among independent nations, with 
such definitions and modifications as has 
been establshed by general consent. 

“2nd. That, according to the generally 
recognized usages and rules of International 
Law, no use of force is lawful except so far 
as it is necessary. A belligerent has there- 
fore no right to take away the lives of those 
subjects of the enemy whom he can subdue 
by any other means. Those who are actually 
in arms, and continue to resist, may be law- 
fully killed; but those who, being in arms, 
submit and surrender themselves, may not 
be slain, because their destruction is not 
necessary for obtaining the just ends of war. 
The killing of prisoners can only be justified 
in those extreme cases where resistance on 
their part, or on the part of others who came 
to their rescue, renders it impossible to keep 
them. Both reason and general opinion con- 
cur in showing that nothing but the strong- 
est necessity will justify such an act. (See 
Wheaton on the Law of Nations, Part 4th, 
Chapter 2d, Section 2d.) 

“3rd. That, if it be lawful to try him by a 
court-martial, the officers who compose the 
court established by the order of the Mexi- 
can authorities of the Liberal Party are of 
too low a rank, according to the usage and 
rules of civilized nations. 

“4th. That the internal sovereignty of a 
State does not, in any degree, depend upon 
the recognition by other States. The exist- 
ence of the State de facto is sufficient, in this 
respect, to establish its sovereignty de jure. 
It is a State because it exists. Upon this 
principle, the Supreme Court of the United 
States held, in 1808, that the internal sover- 
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| 


eignty of the United States was complete | 
from the time they declared themselves “free, 
sovereign, and independent States,” on the | 
4th of July, 1776. The same principle was 
recognized in the treaty with Great Britain | 
and the United States, in 1872. (See Whea- 
ton, Part 1st, Chapter 2nd, Section 6th.) 

“sth. That he, Maximilian, was Emperor | 
and Sovereign head of Mexico for a long | 
time, and as such Sovereign head exercised 
jurisdiction and control over the greater part 
of the territory of Mexico. 

“6th. That he, Maximilian, being the 
Sovereign head of Mexico, and so recog- 
nized by nearly all the nations of the world, 
was not and is not subject to any laws or 
decrees made by the President of the Liberal 
or any other party, although said President 
was recognized by the United States as 
President of Mexico, because said Liberal 
party was not the government de facto of 
Mexico, and therefore he ought not to be 
adjudged by any such laws or decrees. 

“7th. That, according to the rules and 
principles of International Law, the sover- 
eign head of a government de facto cannot 
be tried or punished for making or issuing 
any decree or law; and while within his own 
government, is not amenable to tne munici- 
pal laws of any other government or party. 
Therefore, Maximilian, upon legal principles, 
cannot be tried or condemned for issuing the 
decree known as the “Decree of October 
3d,” whatever may be the character of said 
Every State has certain absolute 
sovereign rights; one of the most important 
is the right of self-preservation. This right 
necessarily involves all the incidental rights | 
which are essential as means to give effect to 
the principal end. (See Wheaton, Part 2d, 
Chapter Ist, Sections 1, 2, 3.) 

“8th. The law of President Juarez of | 
1862, January 25th, is unconstitutional. Ist. 
Because it was made by the President alone, | 
who has no authority to legislate. See Mex- 
ican Constitution, Title 3d, Art. 50, under 





decree. 


the “Division of Powers,” which says that 
the supreme power of the federation is di- 
vided into legislative, executive, and judicial. 
powers; that no two of said powers can ever 
be united in one person; and that /egislative 
power shall never be deposited in one individ- 
ual. Therefore any law not made by the /egis- 
lative power is unconstitutional. 2d. Said 
law is unconstitutional, because it punishes 
aman with death for political crimes, con- 
trary to Art. 23d, Title 1st, Section Ist. 

“oth. The powers given to the President 
in Art. 29, Title Ist, Section 1st, Mexican 
Constitution, to suspend certain guarantees 
mentioned in said Constitution, do not ex- 
tend to those guarantees that secure the life 
of man. 

“roth. That word ‘guarantees’ in the 
Constitution means individual guarantees or 
rights, and the power to suspend them does 
not give the power to the President to make 
laws. If the President can make laws, he can 
destroy the form of the government, and it 
would become monarchical rather than con- 
stitutional. If the President can exercise 
legislative power, he can likewise exercise 
judicial power, and he would then be an 
autocrat. 

“rith. That the Congress of Mexico 
have no power to declare that the President 
can make laws. Congress cannot delegate 
its power to any one. If it can delegate its 
powers to the President, then it can do so to 
anv other individual. Neither Congress nor 
the President can destroy the form of govern- 
ment by giving each other a part of their 
respective constitutional powers. All the 
powers of Congress are mentioned in Title 
3d, Section 1st, Paragraph 3d, Art. 117: 
and there is no authority given to delegate 
the powers of Congress to the President. 
According to Title 6th, Art. 117, the powers 
which are not expressly conceded in the Con- 
stitution to the federal functionaries are 
understood to be reserved to the States. 
Art 126th, Title 6th, savs that ‘This Consti- 
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tution, the laws of the Congress of the Union 
which emanate from it, and all treaties made, 
or which may be made by the President of 
the Republic with the approbation of Con- 
gress, shall be the supreme law of the 
Union.’ And, further, under the head ‘Of the 
Inviolability of the Constitution,’ Title 8th. 
Art. 128th, it says, ‘This Constitution shall 
not lose its force and vigor even in time of 
rebellion.’ 

“t2th. That the late or present war be- 
ing a civil war, the punishment of death can- 
not be awarded for political crimes, accord- 
ing to the said Art. 23d. 

“13th. That there is a distinction between 
an executive regulation and a law. The ex- 
ecutive can only provide for the execution of 
the law; consequently a regulation or decree 
of the President conflicting with any existing 
law, or the Constitution, is void. Lares, in 
his Derecho Administrativo, page 19,says:— 
‘Neither the judicial nor administrative tri- 
bunals are under any obligation to obey 
illegal reglamentos’ (regulations). Such is 
the opinion of the writers on ‘the Civil law 
which is in force in Mexico. 

“14th. That if the said war is a foreign 
one, then Maximilian is not guilty of trea- 
son, as he is an Austrian. 

“15th. That whilst a civil war, involving 
the contest for the government, continues, 
other States may remain indifferent specta- 
tors of the controversy, or may espouse the 
cause of either. The positive law of nations 
makes no distinction between a just and an 
unjust war in this respect; and the interven- 
ing State becomes entitled to all the rights 
of war against the opposite party. And the 
fact that foreign States in Europe furnished 
him, Maximilian, troops and munitions of 
war, or whether such troops rendered him 
aid voluntarily, does not, according to the 
law of nations, change his rights as a con- 
testant in the struggle for the supremacy of 
government. 

“16th. That the general usage of nations 


| neutral nations. 


| regards a civil war as entitling both the con- 


tending parties to all the rights of war 
against each other, and even as respects 
And therefore, if the de- 
cree of Juarez, of January 25th, 1862 was 
legally made, which punished with death 
prisoners of war, then Maximilian was justi- 
fied in issuing the decree of October 34, 
1865, in retaliation, it being only equal in 
severity. 

“17th. That, as a fact, the French forces 


_ under Marshal Bazaine were not subject to 


the control of Maximilian in regard to their 
military regulations, orders, and movements, 
as will appear by the treaty of Miramar; but 
only so in regard to their political govern- 
ment while in the Empire of Mexico. 

“18th. That the said decree of October 
3d, 1865, was drawn by instructions, and 
according to the direction of Marshal 
Bazaine; and that he, Maximilian, was in- 
formed that the said Marshal Bazaine en- 
forced a part of said decree before it was 
signed by said Maximilian. 

“toth. That at the time said Maximilian 
signed said decree Marshal Bazaine stated 
to him, Maximilian, that ex-President Juarez 
had positively left the territorial jurisdiction 
of Mexico, and that he was then in the 
State of Texas, in the United States of North 
America. 

“20th. That the said Maximilian, after he 
left the city of Mexico for Orizaba, at the 
Hacienda Zoquiapam, on the 21st of Octo- 
ber, 1866, annulled said decree; but that said 


| annulment thereof was secreted by the said 


Marshal Bazaine for three weeks before the 
same was published, although he, the said 
Maximilian, sent three despatches to the 
city of Mexico, ordering the annulment to 
be published forthwith. Therefore, upon 
principles of natural justice and the usage of 
nations, the said decree of January 25th, 
1862, if ever legal, should not have been en- 
forced after the annulment of the said decree 
of Maximilian of October 3, 1865. 
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“2st. And the said Maximilian hereby 
declares, as a fact, that in no single instance 
did he ever issue an order to take the life of 
any particular prisoner or prisoners; but that, 
on the contrary, whenever he was informed 
that prisoners of war were in the possession 
of his forces, he immediately issued orders 
not to take the life of any of them. 

“22d. And further, as one of the charges 
preferred against him, Maximilian, is, that of 
contumacy in objecting to the jurisdiction 
of the court ordered to try him, he avers that 
that is a question of law; and that in every 
court in civilized nations it is the legal right 
of a defendant to make such objections as he 
miay be by counsel advised. 

‘* FREDERIC HALL, of Counsel.” 

This curious document is, perhaps, the 
only known instance in which the head of a 
State charged with treason, and on trial for 
his life, has through counsel filed pleas to the 
jurisdiction of the trial court, and submitted 
a brief of his case. Maximilian undoubtedly 
realized the uselessness in all human prob- 
ability of submitting such a form of argu- 
ment to his judges, but he strongly desired 
that the legal strength of his position should 
be made known to the outside world, and 
left orders that the above brief should be 
sent to certain eminent men. This was done, 





the trial of the ex-Emperor, however, pro- 
ceeded undisturbed, and, as was foreseen 
from the beginning, Maximilian was found 
guilty and sentenced to be shot. 

So far as I have been able to learn, Mr. 
Hall’s brief has never been considered from 
the point of view of International or Civil 
law, nor have writers upon those subjects 
seen fit to deal largely with Maximilian’s 
case. Yet it is only too evident that such 
cases must from time to time arise, and un- 
less it be admitted that at all such times 
might alone makes right, we have no form of 
precedent to study. That in all such cases 
the party in power at the crucial moment 
should act as suits it best, whether it be by 
uncontrovertible experience, but to the stu- 
dent of jurisprudence such an answer must 
form of law or at its own sweet will, may be 
and without needful authorities as he was, 
always be of little satisfaction. Mr. Hall, 
drawing a form of defence, pressed for time 
yet contributed much to our knowledge of his 
peculiar case, and the vagaries of the law in 
Mexico. The case deserves greater atten- 
tion from the student of history, the efforts 
of Maximilian’s counsel, both Mexican and 
American, deserve to be resurrected from 
oblivion, and the charges brought and an- 
swers given to be read and re-read as @ 


and to that end the paper served its purpose; | unique instance in the law of Nations. 





THE ACTUAL DECISION IN THE MERGER CASE. 
By Bruce Wyman, 


Of the faculty of Law in Harvard University. 


T seldom happens that an entire change 

in the law is worked by force of a single 
decision. At least this is true, that the con- 
sequences of a great case are never to be 
known at the outset. And certainly this is 
true of the United States v. The Northern 
Securities Company et. al., that no one can 
predict with any certainty its final scope. 


For the present the most that can be at- 
tempted is an inquiry into the actual decision 
as it stands. 

The original bill was filed by the United 
States to restrain the violation of the act of 
July 2, 1890, entitled “An act to protect 
trade and commerce against unlawful re- 


straints and monopolies’—the Sherman 
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Anti-Trust Act, so-called; the defendants 
were: The Northern Securities Company, 
the Northern Pacific Railway Company, the 
Great Northern Railway Company, James J. 
Hill, William P. Clough, D. Willis James, 
John S. Kennedy, J. Pierpont Morgan, 
Robert Bacon, George F. Baker, and Daniel 
S. Lamont,—all of whom were charged with 
entering into a combination against the pro- 
visions of the anti-trust act. 

The testimony taken upon the hearing 
was voluminous, but perhaps the follow- 
ing summary will suffice. Two of the de- 
fendants, the Northern Pacific Railway and 
the Great Northern Railway, own lines run- 
ning from the Great Lakes to the Pacific 
Ocean. A glance at a railroad map of the 
United States will show to how considerable 
an extent these systems are competitive 
from the necessity of their situation. And 
until 1900 there had generally been compe- 
tition between them, although there had 
been temporary cessation at various times. 
In 1901, it was disclosed by various move- 
ments that a few large stockholders had 
virtual control of both railroads and were 
directing them according to concerted plans. 
The joint purchase of the Chicago, Burling- 
ton and Quincy Railroad, was an avowed 
first step toward ultimate community of in- 
terest. There followed upon this deal one of 
the fiercest assaults to capture a railroad 
from its holders in the history of the stock 
market; Northern Pacific sold on one day 
for $1000 a share. It was a drawn battle; 
the treaty of peace that followed after ne- 
gotiation was the formation of the Northern 
Securities Company. 

In accordance with this plan it was ar- 
ranged between the individual defendants 
and various others not defendants to form a 
holding corporation to take over the most of 
the stock of both the Great Northern and 
the Northern Pacific—and to issue in ex- 
change stock of the new company. The in- 
dividuals who conceived this plan, it was 


proved, came to a preliminary agreement as 
to this general scheme. The Northern Se-’ 
curities Company was thereupon organized 
under the laws of New Jersey with a ca- 
pacity to issue $400,000,000 of stock in ex- 
change for stocks of other companies which 
its charter empowered it to hold. Soon af- 
ter its organization this securities company 
acquired 96 per cent. of the capital stock of 
the Northern Pacific Company, at the rate 
of $115 per share, paying for this in its own 
capital stock at par; and 76 per cent. of the 
stock of the Great Northern Company was 
bought at $180 per share, payment as 
before being made in stock of the hold- 
ing company. So much was this flotation to 
the mind of the market that Northern Securi- 
ties was sold on the curb as high as 115. 

But throughout the Northwest the merger 
was viewed with alarm as certain to lead to 
increase of rates in the end and consequent- 
ly to repression of its trade. It was doubt- 
less this widespread indignation on the part 
of the people most involved that led to the 
early beginning of the litigation and the ac- 
tive prosecution of the suit. The govern- 
ment, to be sure, was aided in advancing the 
suit by the act of February 11, 1903, which 
required the expediting of such cases upon 
a certificate that they are of general public 
importance. The Circuit Court judges de- 
cided unanimously for the government on 
April 10, 1903, after elaborate proceedings, 
Mr. Justice Thayer writing an able and com- 
prehensive opinion. 

The decision was an unpleasant sur- 
prise to many, but it was acclaimed by 
others. During the year that followed al- 
though contraversalists in the public prints 
discussed the problem with much heat as an 
open question, the generality of observers 
came to the conclusion that the Supreme 
Court would affirm the decree. On March 
14, 1904, only the expected happened when 
the Supreme Court decided for the govern- 
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ment; even the stock market had discounted 
the decision with such certainty that North- 
ern Securities stock rose from 85 to 87 dur- 
ing the day. 

The decree as rendered is in substance as 
follows: Adjudging that the stock of the 
Northern Pacific and Great Northern com- 
panies, now held by the Securities Company, 
was acquired in virtue of a combination 
among the defendants, in restraint of trade 
and commerce among the several States, 
such as the anti-trust act denounces as il- 
legal; enjoining the Securities Company 
from acquiring or attempting to acquire fur- 
ther stock of either of said companies, also 
enjoining it from voting such stock at any 
meeting of the stockholders of either of said 
railroad companies, or exercising or at- 
tempting to exercise any control, direction 
or supervision of influence over the acts of 
said companies, or either of them, by virtue 
of its holding such stock, enjoining the 
Northern Pacific and Great Northern com- 
panies, respectively, their officers, directors 
and agents from permitting such stock to be 
voted by the Northern Securities Company 
or any of its agents or attorneys on its be- 
half at any corporate election for directors, 
or of the case of either of said companies, 
and likewise enjoining them from paying any 
dividends to the Securities Company on ac- 
count of said stock, or permitting or suffer- 
ing the Securities Company to exercise any 
control whatsoever over the corporate acts 
of said companies or to direct the policy of 
either; and, finally, permitting the Securities 
Company to return and transfer to the stock- 
holders of the Northern Pacific and Great 
Northern companies any and all shares of 
stock of those companies which it may have 
received from such stockholders in exchange 
for its own stock, or to make such transfer 


and assignment to such person or persons as 
are now the holders and owners of its own 
stock originally issued in exchange for the 
stock of said companies. 

This the Supreme Court now confirms 
with liberty to the Circuit Court to proceed 
to the execution of its decree as the circum- 
stances may require. At the present mo- 
ment, however, it seems improbable that any 
further judicial action will be required. 
Within a week after the decision the direc- 
torate of the Northern Securities Company 
have announced their intention to conform 
to the decree immediately. It is now pro- 
posed to return to the stockholders pro rata 
all of the holdings of the Northern Securities 
Company in the Northern Pacific Company 
and in the Great Northern Company. The 
capital stock of the Northern Securities Com- 
pany will be thus reduced by 99 per cent.; 
and the episode will then be closed. 

Thus the actual decision in the case of the 
United States v. Northern Securities Com- 
pany et. al., is that this particular form of 
consolidation of interests,—a holding corpor- 
ation uniting rival corporations in such a way 
as to suppress possible competition between 
them,—is in violation of the Federal anti- 
trust act in that it is a combination in the 
form of a trust or otherwise in restraint of 
interstate or foreign commerce. A lawyer 
may not permit himself to discuss a 
decision of such moment until the full 
opinions are at hand; unless, indeed, this 


general comment may be made, that no radi- 


cal change in the fundamental principles of 
the law governing the industrial organiza- 
tion as a whole, can follow from an opinion 
like this upon a special issue decided by a 
court evenly divided by a radical opposition 
of tendencies where the balance of power 1s 


held by a judge of such conservatism. 
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genie in the centre of the Bench of 

the Supreme Court of the United 
States, the mere fact of position would make 
conspicuous the man who is at the head of 
the judicial branch of our government. 
Above his head is poised with outstretched 
wings an eagle—in front of him is the desk 
at which counsel stand—to him primarily 
are addressed their arguments. But were it 
not for these circumstances the personality 
of Mr. Chief Justice Fuller would attract the 
attention of an observer, however casual. 
The luxuriance of his hair is accentuated by 
the absolute baldness of his immediate as- 
sociates; its whiteness is intensified by the 
sombre robe upon which it falls. 

Born in Maine, his collegiate education 
was had at Bowdoin College. Born into a 
family of lawyers, the current of his inciina- 
tions flowed naturally into legal channels. He 
studied his profession at Harvard and prac- 
tised it for a time in his native State, with 
both paternal and maternal uncles. Leaving 
in 1856, after three years of practice, he went 
to Chicago, where he remained, until appoint- 
ed by Mr. Cleveland in 1889 as the successor 
of Mr. Chief Justice Waite, who had died in 
March of that year. He has evidenced the 
possession of those traits of mind and char- 
acter which are essential to the successful 
and acceptable administration of his judicial 
duties. His courtesy and consideration have 
frequently been as oil upon the troubled 
waters of an attorney’s embarrassment, and 
the attention which he devotes to the argu- 
ments of counsel tends, in a large measure, 
to offset the apparent indifference of other 
members of the Court. 

The case of The Mutual Life Insurance 
Company of New York v. Eliza Maud Hill 
and others, defendants in error, has recently 
been argued and submitted to the Supreme 
Court of the United States for the second 





APRIL, 1904. 
time. This action was commenced in the 
United States Circuit Court for the District 
of Washington, Northern Division, on the 
19th day of October, 1895, to recover the 
sum of $20,000, with interest, from January 
3d, 1891, claimed to be due on a policy of 
life insurance issued in 1896 by the plaintiff 
in error to one George D. Hill, the father of 
the defendants in error. Hill paid the first 
premium, but failed to pay the second or 
any other subsequently accruing, and ulti- 
mately surrendered his policy to the agent 
of the company. The company failed to 
comply with the provisions of the laws of 
the State of New York requiring the mailing 
of a notice to the insured of the intention of 
the insurer to cancel the policy, and it is 
mainly, if not solely, upon this ground that 
the defendants base their right to a recovery. 
The case was submitted to a jury, and a 
verdict was accordingly rendered against the 
company. 

The equities of the case outweight the 
verdict of that body of men for whom indi- 
vidual litigants clamor, and against whom 
corporations so justly inveigh. 


Enter Joseph F. Smith, “President” of the 
Church of Jesus Christ and The Latter Day 
“Saints;” President also of apparently every 
other association and corporation doing 
business in the State of Utah; President, also, 
of five of the weaker sex, whose aggregate 
contribution to the already innumerable 
family of Smith has been, up to the present 
writing, forty-five. 

This patriarch was induced to forego the 
performance of his priestly, presidential and 
parental duties in order that his voice might 
be diverted temporarily from the exposition 
of the words and will of Joseph Smith, Jr., 
—and God, and devoted to the telling of 
“the truth, the whole truth, and nothing but 
the truth,” for the enlightenment of the Sen- 
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ate Committee on Privileges and Elections. 

Liberty of conscience is, and will ever be, 
one of our most sacred liberties, but when 
the doctrines inculcated by a religion tend to 
induce the adherents of that religion to vio- 
late, not only the dictates of decency, but the 
law of the land, those doctrines are the prop- 
er subjects of investigation by judicial and 
semi-judicial tribunals. It is upon this 
theory that the Senate Committee on privi- 
leges and elections forced unwilling answers 
from the lips of Joseph F. Smith. 

Claiming to possess powers unusual in the 
complement of attributes of ordinary mortals, 
this high priest of Mormonism displayed an 
inability to give categorical answers to the 
questions propounded to him, which would 
have been inexplicable in an ordinary wit- 
ness, and would have been the cause of his 
being subjected to a rigid and disastrous 
cross-examination had be been a hostile, in- 
stead of a friendly witness to the other side. 

Questioned in regard to historical facts 
concerning his church (facts with which there 
can be no doubt, he was, and is as familiar 
as a fox with his den), he would almost in- 
variably qualify his answers by some such 
phrase as “I suppose,” “I believe,” “I think.” 

Claiming that the teaching of his church, 
in regard to the taking of “plural” wives was 
a Divine command, received by inspiration 
by his illustrious predecessor and relative, 
and that the recent manifesto prohibiting the 
further practice of that doctrine was received 
from the same source, he was unable, or un- 
willing to explain why he relied upon the 
former and disregarded the latter. 

Less scepticism will doubtless be express- 
ed by the average citizen concerning the 
“inspiration” of the latter than of the former 
“revelation” concerning “plural” marriages. 
Senator Bailey voiced a popular sentiment 
when he remarked during one of the sessions: 

“For my part I don’t have much faith in a 
doctrine that doesn’t get a revelation com- 





manding a change of conduct until there is 
a statute compelling it.” 

It is a singular and significant circum- 
stance that, although the doctrine of plural 
marriages isnot compulsory, no monogamist 
has ever occupied the office of “President” 
of the Mormon Church. 

Seated beside his fellow ‘“‘apostles” is the 
cause of this investigation. Tall, raw-boned, 
broad-shouldered, Reed Smoot has the ap- 
pearance of a master mechanic in Sunday 
clothes. Contrasted with such men as Sen- 
ators Burrows, Hoar, Foraker, Depew and 
Dubois, he gives one the impression of being 
out of his class. Up to the present writing 
he has taken little, if any, part in the proceed- 
ings. He sits quietly behind his counsel, 
following closely such citations as are taken 
from those standard works of Mormonism, 
which have been introduced in evidence. 

What effect this investigation will have 
upon the status of Reed Smoot as a member 
of the Senate of the United States cannot be 
predicted, but whatever the result in this 
respect the legislative eyes of the body 
politic have been directed to a sore upon its 
person which requires prompt and heroic 
treatment. It is an occasion for the applica- 
tion of that injunction “physician heal thy- 
self.” 


The jury in the case of the United States 
wv. August W. Machen, ect al. did not share 
the doubt expressed by Mr. Conrad as to 
the guilt of Samuel Groff, and brought in 
a verdict of guilty against all of the defend- 
ants. The opinion of the Court evidently co- 
incided with that of the jury, for the motions 
for a new trial were overruled and the ex- 
treme penalty of the law imposed upon each 
defendant. The appeal, which had been noted 
to the Court of Appeals may be heard before 
the summer recess, but this does not seem 
probable. 


ANDREW Y. BRADLEY. 
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NOTES. 

IN justice to THE GREEN Bac’s accurate 
and able London correspondent it should be 
said that the statement in the “London Le- 
gal Letter” of last month that Whitaker 
Wright died from an appoplectic attack was 
in accord with the prevalent belief at the 
date of the “Letter.” As soon as it became 
known, however, that Wright had died from 
poison, our correspondent wrote to call at- 
tention to this fact, but through oversight 
the correction was not made. 


IrisH Magistrate (to prisoner at the bar): 
“Are ye guilty or not guilty?” 

Prisoner: “Not guilty, sor.” 

Magistrate: “Thin git out of the coort. 
Phawt in the divil are ye doin’ heere if ye’re 
not guilty?” 


In Nevada County, California, a hum- 
drum, shiftless fellow was found guilty by a 
jury of attempted burglary. Counsel had 
been appointed to defend him. Before pro- 
nouncing sentence, the Court put the usual 
question: 

“Prisoner, have you anything to say why 
the sentence of the Court should not be im- 
posed on you?” 

“No-o, your honor, except this: I want to 
thank your honor for your fairness and im- 
partiality and your square treatment. I 
want to thank the jury, and every member 
of it, for the verdict; it was according to the 
evidence and the law. The District Attor- 
ney did his duty all right, all right, and I 
want to thank him also. But, your honor, 





I’d like to kick the fool of a judge who 
admitted my lawyer to practise.” 


In the Circuit Court at Lima, Ohio, the 
other day, Judson Harmon of Cincinnati, 
who was the Attorney General of the United 
States under President Cleveland, was try- 


ing a case with Judge John A. Doyle, of 


Toledo, who was formerly of the Supreme 
Court of Ohio. 

In commenting, in his argument, on a 
brief which had been filed by the other side, 


Judge Doyle spoke of the “poetry” of it. 


When asked what he meant, he replied, that 
the Supreme Court of Ohio, when he was on 


| that bench, used to call the lists of citations, 


| 


” 


one on each line, “the poetry.” Whereupon 
Judge Harmon remarked that he hoped the 
Court always “scanned” it! 


THE witness was a hard-fisted, resolute 
yeoman, with a bristling chin beard. “Mr. 
Gigson,” said the attorney for the defense, 
“are you acquainted with the reputation of 
this man for truth and veracity, in the neigh- 
borhood in which he lives?” 

“T reckon I am,” replied the witness. 

“T will ask you to state what it is.” 

“Well, sur, his rep’tation for truth ain’t no 
good. His rep’tation for vrassity—well— 
that’s diffrunt. Some says he does and some 
says he don’t.” 

“Witness,” interrupted the judge, “do you 
know the meaning of ‘veracity’?” 

“T reckon I do.” 

“What do you understand by the word?” 

The witness twirled his hat in his fingers 
for a few moments, without replying. Then 
he looked up defiantly. 

“I refuse to answer that question, judge,” 
he said, “on the ground that it might dis- 
criminate me.” 
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Since the death of Frederic R. Coudert 
any number of anecdotes showing his wit 
and brilliancy in repartee have come to 
light. Here is a pair of the best: 

On one occasion, a decade ago, he was 
trying an admiralty case before a judge 
whose attainment he did not hold in the 
highest esteem. At a critical stage of the 
proceedings his opponent sought to sustain 
his own contention by citing the dictum of a 
British judge, Lord Chancellor Fitzgibbon. 


| 
| 
| 
| 


“T am astonished,” retorted Mr. Coudert, | 


“that my friend should seek to influence 
your Honor’s mind by quoting the views of 
Lord Chancellor Fitzgibbon. He ought to 
know, and I don’t doubt he does know, that 
Fitzgibbon was a man of no erudition. The 
decisions of Fitzgibbon have never had any 
status to speak of with the British judiciary 
for a century. He was a political appointee, 
a mere accident. He knew very little law.” 

“Excuse me, Mr. Coudert,” interrupted 
the trial judge, deferentially, “but are you 
not in error as to Lord Chancellor Fitzgib- 
bon? I have read his opinions and have often 
wished I knew as much law as he did.” 

Coudert arose to his full height and looked 
the judge square in the eyes: 

“T wish to God you did,” he said. 

The other story is told by a Columbia con- 
‘frére, who went skating with Coudert when 
they were university students together. 

“I noticed,” said the raconteur, “that 
Coudert’s skates were new, but I thought 
nothing of that. I was under the impression 
that he could skate admirably. This impres- 
sion, however, was soon corrected. Cou- 
dert no sooner got his skates on than he sat 
down on the ice hard. I hurried to help 
him to his feet, but he would not get up. 
He sat where he had fallen, taking his skates 
off. 

“ ‘Ts this your first experience at skating?’ 
I asked, as I assisted him. 

‘No,’ he said, ‘no, it’s my last.’” 


PROSECUTING ATTORNEY: “Was the prisone 
in the habit of singing when he was alone 

Witness: “Sure, and Oi can’t say. 
nivir wid him whin he wor alone.” 


> 


Oi was 





| 


| 


{ 

A ScoTCHMAN went to a solicitor, laid be- 
fore him a case in dispute, and then asked 
him if he would undertake to win the suit. 
“Certainly,” replied the solicitor, “I will 
readily undertake the case. We are sure to 
win.” “Ay. Sae ye really think it’s a guid 
case?” “Undoubtedly, my dear sir. I am 
prepared to guarantee you will secure a ver- 
dict in your favor.” “Aweel, I’m much 
obleeged to ye, but I dinna think I'll gae tae 
law this time, for, ye ken, the case I’ve laid 
afore ye is ma opponents.”—I’ictoria Cross. 


IN a native irregular force raised by an 
Afghan chieftain the following amusing in- 
cident took place. A man was brought be- 
fore the chief for stealing a shirt, and this 
is how the case proceeded: 

Chief (to prisoner)—You are charged with 
stealing a shirt. 

First Witness—Your honor, it was my 
shirt. 

Second Witness—I saw him 
shirt, your honor. 

Result—Prisoner ten days for stealing the 
shirt; first witness ten days for not looking 
after the shirt better; and second witness ten 
days for not minding his own business.— 
The Regiment. 


steal the 


Apropos of examination to the credit of 
witnesses, a story is told of Mr. Justice Darl- 
ing. A King’s Counsel, cross-examining a 
witness, says, “You compel me to test your 


credibility. This is not the first time we 
have met.” The witness did not seem to 
remember. “Surely it must have occurred 


te you during this trial that we are not un- 
known to one another,” continued the cross- 
examiner. Then the judge, in his artless 
manner, takes up the running thus, “Do you 
want the jury to believe, Mr. , that the 
witness is discredited because he knows 
you?” One could forgive many things to 
Mr. Justice Darling for such a perfect bit of 
judicial joking.—The Scottish Law Review. 





“YEs, my work is rather confining.” 
“What is its nature, may I ask?” 
“O, I’m a jail warden.” 
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CORRESPONDENCE. 


To the Editor of THe GREEN Bac: 

Sir:—Although the recent action of the 
United States Senate has made the “Pan- 
ama Question” one of purely historical or 
academic interest, you will perhaps permit 
me to offer a few comments upon the tenor 
of the arguments of those who opposed the 
conduct of the administration in this mat- 
ter, more particularly upon the extremely 
able and suggestive article by Prof. Woolsey, 
published in THE GREEN Bac for January. 

These arguments have, generally speak- 
ing, been based upon the assumption that in- 
ternational questions of this character— 
questions affecting the interests of many na- 
tions and of future generations—must, in 
all cases and under all circumstances, be set- 
tled, if settled at all, by a strict adherence to 
certain forms and precedents which are sup- 
posed to have been fully established by in- 
ternational practice. 

It is far from my purpose to throw any 
discredit upon the propriety or validity of 
these forms or precedents; for they are the 
result of a long and gradual process of de- 
velopment, in the absence of which we would 
be like a ship at sea without chart or com- 
pass. Nor is it primarily my purpose to de- 
fend the conduct of the administration in this 
particular instance, although I believe it to 
have been fully justified under the circum- 
stances. I merely wish to call the attention 
of your readers to a few genera of facts that 
are generally ignored or overlooked by that 
class of writers and critics of which Prof. 
Woolsey seems to be a type. 

In the first place, I would observe that in- 
ternational law, which is supposed to be 
based upon international practice or custom, 
is in a state of constant growth and that the 
critics in question do not perhaps sufficiently 
realize that a slavish adherence to its forms 
and precedents, at all times and under all 
circumstances, would be fatal to this de- 
velopment. 

In the next place, a slight examination of 
historical precedents would suffice to show 
that international practice has varied a great 
deal in such matters as the recognition of 





the independence of insurgent communities. 
Lack of space will not permit me to enter 
upon such an inquiry; but it will, I think, be 
sufficient for my purpose simply to point to 
this variation in international practice in the 
cases of the recognition of the United States 
by France; of the South American Repub- 
lics by England and the United States; and 
of Texas and Cuba by the United States. 

There can, however, be no doubt as to the 
rule which should be followed in ordinary 
cases and under normal conditions. Accord- 
ing to this rule, which was followed in the 
cases of the South American Republics and 
Texas, an insurgent community shou!d not 
be recognized until “independence is estab- 
lished as a matter of fact.” The propriety 
and validity of this rule in ordinary cases is 
admitted by President Roosevelt (See his 
special message to Congress on Jan. 4, 1904). 

So far there is no dispute. “But,” Presi- 
dent Roosevelt continues, “like the principle 
from which it is derived (the principle of 
non-intervention) the rule is subject to ex- 
ceptions, and there are clear and imperative 
reasons why a departure from it was justified 
and even required in the present instance. 
These reasons embrace, first, our treaty 
rights; second, our national interests and 
safety; and third, the interests of collective 
civilization.” 

The real questions at issue may thus be re- 
duced to two. (1) Are there any such ex- 
ceptions? (2) Did the Panama case con- 
stitute such an exception? 

(1) That there are exceptions where, as 
Hall (3d edition, p. 90) says, “reasons of pol- 
icy interfere to prevent strict attention to 
law,” or which, as Lawrence (3d edition, p. 
120) observes, “cannot be brought within the 
ordinary rules of international law,” is admit- 
ted by leading authorities on international 
law as well as demonstrated by historical ex- 
amples. (2) Did the Panama case constitute 
such an exception? Many of the arguments 
which have been advanced in defence of the 
conduct of the administration are clearly ab- 
surd or fallacious. It is absurd to put forth 
the claim that Panama had actually achieved 
its independence prior, to recognition by the 
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United States, and the arguments which are 
based upon our treaty rights are clearly fal- 
lacious. In so far I entirely agree with the 
views and arguments of Prof. Woolsey and 
the critics. But was there no other ground 
upon which the conduct of the administration 
in this affair can be defended? I think there 
is. 

The recognition of the independence of 
Panama must be justified, if at all justifiable 
under the circumstances, as an act of politi- 
cal intervention. It was an interference in 
the internal affairs of Columbia which, al- 
though not an act of war in itself, would 
have justified a declaration of war by Co- 
lumbia against the United States. 

I believe the correct, normal, everyday 
rule of international law to be that of non- 
intervention. Although history teems with 
instances of intervention on various grounds 
and under divers pretexts, the principle of 
non-intervention is a necessary corollary of 
the Grotian doctrine of the independ- 
ence and equality of sovereign States. In- 
tervention should be regarded as an alto- 
gether abnormal and exceptional procedure 
which can only be justified on high political 
or moral grounds, and which should never be 
resorted to except in those rare and excep- 
tional cases where, e. g., great crimes against 
humanity are being perpetrated (as in the 
- case of Cuba), or where essential and per- 
manent national or international interests of 
far-reaching importance are at stake (as in 
the case of Panama). 

While the habit of obedience to law and 
custom is the essential condition of all true 
liberty, every nation as well as every in- 
dividual certainly admits in practice, if not 
in theory, that there are occasions or 
circumstances which may furnish a justifica- 
tion for acting independently, if not in direct 
violation, of established law and custom. 
Just as there are essential and permanent 
interests of organized society before which 
the technical and vested rights of individuals 
and corporations must give way in particu- 
lar and exceptional instances, so there are 
vested rights of “sovereignty,” exercised by 
unscrupulous or incompetent “sovereigns,” 








which must give way before the essential 
and permanent “interests of collective civil- 
ization.” 

It seems to me that critics of the type of 
Prof. Woolsey do not take sufficient cog- 


‘nizance of the fact that beyond, and in some 


respects above, the wel!-cultivated field of in- 
ternational law there lie vast and partially 
unexplored regions of national and interna- 
tional policy and morality where motives of 
interest, policy, morality, and humanity pre- 
vail. These may be in harmony with estab- 
lished laws and customs; but they are just 
as likely to be independent of, and may be 
directly antagonistic to, recognized rules and 
principles. Practical statesmen and men of 
the world are perhaps more apt to realize 
this than mere students who derive most of 
their knowledge from books and documents. 
Might it not be pertinent for some of us 
to ask ourselves such questions as these? 
Have the statesmen who contributed most 
toward the building of such modern empires 
as those of Russia, France, Germany and 
Great Britain always been governed by a 
scrupulous regard for established forms and 
precedents? Does the United States 
thoroughly respect the sovereignty of the 
unstable and revolutionary governments of 
Spanish America? Was not—to cite but one 
instance—Japan recently compelled by the 
force of circumstances to violate the sacred 
neutrality of the sovereign State of Korea? 
To ask such questions is to answer them. 
It is but too true that the doctrine of in- 
terest, necessity, or expediency has always 
been the plea of the tyrant and the con- 
queror; but the misuse or misapplication of 
a doctrine does not invalidate its general 
truth or impair its validity for those who 
possess the political wisdom and sense of 
discrimination necessary to its proper use 
and application. We must learn to discrim- 
inate between essential and permanent in- 
terests and temporary or selfish expediency, 
to distinguish between reality and pretext; 
to know our friends from our enemies. 
Amos S. HERSHEY. 


Indiana University, 
Bloomington, Indiana, March 7, 1904. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 

THE JupiciaL DicTIONARY OF WoRDS AND 
PHRASES JUDICIALLY INTERPRETED, to which 
has been added statutory Definitions. 
By F. Stroud, of Lincoln’s Inn, Barrister- 
At-Law, Recorder of Tewkesbury. 3 Vols. 
Second Edition. Boston: Boston Book 
Company. 1903. (pp. ccxxvii-++-2302.) 

It would perhaps be exaggeration or in- 
accurate—and the reviewer of a Dictionary 
should not use his words amiss—to term 
Stroud’s Judicial Dictionary indispensable to 
judge, practitioner or student of the law. 
Generation after generation has got on 
indifferently well without such a_ work; 
the Bench and the Bar have kept com- 
monplace-books in which judicial inter- 
pretations of words and phrases have 
been noted or jotted down for immediate use 
or future reference; but no systematic sur- 
vey of the field of judicial interpretation was 
ever made with an attempt to arrange and to 
bring under the eye scattered and obscure 
meaning of words contained in the com- 
mon law, statute and judgments of the 
courts. 

Mr. Stroud undertook this collossal task 
and has accomplished it in a way to lay the 
profession under a deep and lasting obliga- 
tion. In the first edition of 1890, he opens 
his preface with the statement that “This 
work in no sense competes with, nor does it 
cover the same ground as [the various law 
dictionaries]. As its name imports, it is a 
Dictionary of the English language (in its 
phrases as well as single words), so far as 
that language has received interpretation by 
the judges.” 

In the second paragraph Mr. Stroud ex- 
presses the sources and authorities upon 
which he has relied, and it cannot be better 
presented than in his own words. “The 








decisions of the English judges,” he says, 
“are, and will remain, the central source 
whence this authoritative exposition must 
come, though Irish, Scotch, and Colonial 
decisions should harmonize and amplify. To 
formulate the English judicial interpreta- 
tions from the earliest times down to the end 
of the nineteenth century and therewith to 
blend the statutory definitions of the High 
Court of Parliament has been the endeavor 
of this edition; incorporating a not inconsid- 
erable treatment of Irish decisions, and 
some from Scotland and the United States.” 

The last clause expresses the limitations 
of the work—necessary limitations from an 
English standpoint. In this one regard the 
American lawyer may complain, but the crit- 
icism reaches the scope, not the workman- 
ship. 

A Dictionary is a fascinating work. A 
study of the definitions of words cultivates, 
ifitdoesnotform, the habit of exactness, and 
the quotations by which the meanings are 
illustrated often throw strange lights on the 
growth of usage and the change of language. 
If it be true, as Professor Lounsbury points 
out in his charming little work—The Stand- 
ard of Pronunciation in English—that no 
one standard is possible in matters of pro- 
nunciation, the fact remains that written 
language is capable of exact discrimination 
and definition. The Dictionary registers 
what intelligent scholarship considers cor- 
rect usage. “Nor is a Dictionary a bad 
book to read,” says Emerson, as quoted by 
Mr. Stroud. “There is no cant in it, no ex- 
cess of explanation, and it is full of sugges- 
tion.” 

The study of dictionaries has always been 
considered an admirable if not an indispensa- 
ble preparation for the orator by profession, 
or indeed for the man who occasionally ad- 
dresses the public. The oratorical suprem- 
acy of Chatham will not be disputed. In ad- 
dition to translating the classics into English, 
he studied the masters of English. “As a 


| means of acquiring copiousness of diction 


| 


| 


and an exact choice of words,” says Dr. 
Goodrich in his excellent collection of select 
British eloquence, “Mr. Pitt also read and 
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re-read the sermons of Dr. Barrow, till he 
knew many of them by heart. With the 
same view, he performed a task to which, 
perhaps, no other student in oratory has ever 
submitted. He went twice through the folio 
Dictionary of Bailey (the best before that of 
Johnson), examining each word attentively, 
dwelling on its peculiar import and modes of 
construction, and thus endeavoring to bring 
the whole range of our language completely 
under his control.” 

We may safely assume therefore that the 
study of an English dictionary is not only in- 
teresting, but that it has peculiar advantages 
and compensations tothelayman. The profes- 
sional man must needs know the meanings 
of, as well as the words for, things. “Is not 
the judge,” says the learned Baron Martin, 
“bound to know the meaning of all words in 
the English language?” If this be so and if 
the judge does not derive the knowledge 
from descent he must by purchase, and this 
work is simply indispensable to him; for 
herein he finds not merely the word but the 
word as interpreted by his elders, if not bet- 
ters, in solemn judgments of courts of last 
resort. The professional meaning he must 
have, and if counsel do not suggest it, he 
must fumble through many a volume in what 
often proves a painful if not wholly illusive 
search. The word in its technical sense is 
- wanted; philological nicety is not required, 
but a knowledge of its derivation is far from 
useless. Sir Richard Kindersley, indeed, 
maintains the contrary, as quoted by Mr. 
Stroud, for the learned vice chancellor says: 
“It is not necessary to go into the derivation 
of words for that sort of reasoning would not 
assist in the administration of justice.” True 
as a general rule, it may not be so in a par- 
ticular instance. If we open Stroud (Vol. 
II., p. 942) at “inappreciable,” we find Baron 
Parke taking issue with Kindersley’s gen- 
eral statement, and the learned and fussy 
baron is, as always, right. ‘An ‘inappre- 


ciable’ abstraction of water from a stream, 
has been suggested to mean, so ‘inconsider- 
able an amount as to be incapable of value 
or price’ (per Talfourd, J., Embrey v. Owen, 


The Green Bag. 


| 


| sure that he was not. 


| tionary, Richardson’s, or Webster’s. 





20 L. J. Ex. 212; 6 Ex. 353); on which 
Parke, B., in delivering the judgment of the 
Court of Exchequer, said, ‘We are not pre- 
pared to say that the learned judge was cor- 
rect in the interpretation of ‘inappreciable’ 
when connected with ‘quantity’; nor are we 
The word ‘unappre- 
ciable,’ or ‘inappreciable,’ is one of a new 
coinage, not to be found in Johnson’s Dic- 
The 
word ‘appreciate’ first appears in the edition 
of Johnson by Todd, in 1827, with the ex- 
plantion, “To estimate and vale.’” (Vth., 
per Bowen, L. J.; Brunsden v. Humphrey, 
14 A. B. D. 150.) 

But conceding that Mr. Stroud’s work is 
eminently useful, indeed indispensable, is it 
sufficiently full and accurate for professional 
purposes? It is impossible to answer this 
question without doing Mr. Stroud’s work 
over again, but a careful examination of 
numerous passages would lead the reviewer 
to reply in the affirmative. 

Some time ago the writer had occasion to 
read the case of Birmingham v. Allen (L. R. 
6 Ch. Div. 284) in which Sir George Jessel 
considered inter alia “the right of the ad- 
joining owner.” Stroud, Vol. L., p. 34, arti- 
cle “adjacent,” noted the reference to Birm- 
ingham v. Allen and other references were 
given under the appropriate articles: adjoin, 
adjoining, adjoining owner, and neighbor- 
ing. This is only one of many instances 
that might be given. A single quotation will 
indicate Mr. Stroud’s method and its thor- 
oughness—the first paragraph of the heading 
“Keep” (Vol. II., p. 1038). ““To keep in 
Good Repair’ pre-supposes the putting into 
it, and means that during the whole term the 
premises shall be in good repair (per Rolfe, 
B., Payne v. Haine, 16 M. & W. 546; 16 
L. J. Ex. 130; Luxmore v. Robson, 1 B. & 
Ald. 584; Proudfoot v. Hart, 59 L. J. A. B. 
389; 25 A. B. D. 42); the meaning is the 
same if the phrase is ‘keep in repair’ (cf, 
Crowe v. Crisford, 17 Bea. 507; Cooke v. 
Cholmondeley, 4 Drew. 328; Woodf. 628; 
Fawcett, 314): and this ruling seems appli- 
cable not only to Buildings but also to a 
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Road (R. v. Kerry Jus., Ir. Rep. 9 C. L. 
471).” 

A word might be said in conclusion as to 
the book’s relation to Law Dictionaries 
properly so called. For example, Rawle’s 
Bouvier is really an encyclopedia in which 
the various topics of the law are discussed, 
defined, and cases cited. It is at once a dic- 
tionary, a series of short treatises and a di- 
gest. Stroud on the contrary does not sup- 
ply short treatises on substantive law, but 
rather aims to collate and enumerate the ju- 
dicial interpretation of the various words 
and phrases to be found in the judgments of 
law courts. 

In short, the Stroud is a separate and dis- 
tinct work as appears from the title-page, 
and it neither takes nor attempts to take the 
place of the Law Dictionary properly so 
called, such as Rawle’s Bouvier. It does 
not supplant: it supplements. 

The two works are valuable, but the 
Stroud, in its own field, is not only unrivalled 
and alone, but well-nigh indispensable to 
members of the profession. 


THE Mirrovr oF Justices. By Andrew Horne. 
With an introduction by William C. Robin- 
son. Washington: John Byrne and Com- 
pany. 1903. (xix+ 337 pp.) 

It is one of the problems of legal history 
to determine to what extent the Mirror is a 
fable. The book purports to give a picture 
of English law at ancient dates—indeed, 
as early as the reign of King Arthur. It 
summarizes statutes elsewhere unknown. It 
tells tales so strange as to be certainly 
mythical. It states as law that which never 
was deemed law by any other writer. To- 
wards the end it gives a list of abuses of the 
law, that is to say, of departures, chiefly 
judicial, from what the author has been 
pleased to call law. ; 

He will be a skilful person who will 
straighten out this puzzle. There is one 
key that goes a little way. It is found in the 


author’s declared intention to correct abuses. 
It is no uncommon thing today to hear a 
lawyer, even a learned lawyer, say that some 
rule is “not law,’ 


’ 


when clearly enough what 





he means is that it ought not to be. Still 
more common is it to hear a lawyer say that 
some established doctrine is “not equity,” 
when it is not at all clear what he does mean, 
In either case, if his words were written 
down they would perplex such future ages 
as might take his statements seriously. 

Yet the Mirror is not cleared up, nor its 
author vindicated, by pointing out that to 
some extent the book may partake of the 
innocently fictitious character of Plato’s Re- 
public and of More’s Utopia. The mere de- 
vice of pretending that its contents, written 
apparently about 1289, came largely from 
very ancient times, is so common a mode of 
gaining a respectful hearing that it is com- 
paratively innocent; but the fables carefully 
elaborated with fictitious and impossible 
names (pp. 245-251) are often of no con- 
ceivable utility, and try the patience of even 
the most lenient critic; and the deliberate 
misstatements of law are irritating beyond 
forgiveness. 

It is true, however, that the book con- 
tains some matter which, if carefully sifted 
and sparingly used, may be of value. Even if 
the author were a romancer with not the 
slightest intent to tell either past or con- 
temporary law, he was confined within the 
limit of all romancers—namely, the neces- 
sity of reproducing to some extent his own 
environment. It happens that the date of 
this strange book is so early as to make it 
worth while to take the pains necessary for 
extracting here and there a grain of truth. 
lor example, what is said of the wrongs— 
grotesquely called perjuries—committed by 
escheators (pp. 36-37), may well be used as 
some indication of the powers contempora- 
neously exercised by those not very well un- 
derstood officials. Such dealing with this 
queer book must, however, be surrounded 
with precautions and suspicions. Here is no 
tool for the ’prentice hand. 

The Mirror has had a strange history. Ly- 
ing in manuscript for at least three hundred 
and fifty years, with slight attention from the 
profession, it chanced to reach the hands of 
the most stupendous figure in the law, Sir 
Edward Coke; and he accepted it as true, 


270 


The Green Bag. 


spoke respectfully of it in the prefaces to the 
ninth and tenth parts of the Reports, and 
sometimes cited it in the Institutes. It is not 
strange that shortly afterwards, in 1642, the 
Law French text was printed. In 1646 came 
the translation by William Hughes. Yet 
publicity was fatal. In 1784, Reeves, the 
first systematic historian of the English law, 
cast suspicion upon the Mirror. In 1832, 
Sir Francis Palgrave spoke more plainly. In 
1895, Pollock and Maitland’s History point- 
edly refused to rely upon it as to any matter 
whatsoever; and almost simultaneously, in 
a delicious introduction to Mr. Whittaker’s 
revised Law French text and new transla- 
tion, published by the Selden Society, Pro- 
fessor Maitland demolished the Mirror to 
the gratification and amusement of all read- 
ers, and left open for future investigators— 
though with valuable hints—the interesting 
but comparatively unimportant question 
whether Andrew Horn, the reputed author, 
a fishmonger otherwise of creditable record, 
can prove an alibi. Now, however, the Mir- 
ror reappears, in the familiar translation by 
William Hughes, and in a new place, the 
Legal Classic Series, beside Glanville, Brit- 
ton, and Littleton; and thus the queer old 
book—whether romance, blunder, falsehood, 
or jest—now stands in a worshipful com- 
pany ; but not even the present editor’s good- 
natured introduction indicates that any one 
has ever considered it a classic, and in truth 
it is simply a dangerous curiosity. 

THE BusinEsS CORPORATION 
By Charles N. 
Boston: 


1903. (xl 


A MANUAL OF 
Law oF MASSACHUSETTS 
Harris and Grosvenor Calkins. 
Little, Brown, and Company. 
253 pp.) 

This volume deserves, and doubtless wil! 
occupy, a place on the shelves of Massachu- 
setts lawyers beside Smith’s Probate Law and 
Crocker’s Common Forms; and like these last 
named volumes it will be a useful book of 
reference. 

The Manual contains, in full, the text of 
the recently enacted Business Corporation 
Law (St. 1903, chap. 437), which modified 
in important particulars the statutes of the 
Commonwealth relating to business corpor- 


As a help to the construction and 
Act of 1903, the 


ations. 
interpretation of this 
various sections are followed by notes 
referring to decisions bearing on for- 
mer corresponding statutes, some of 
these notes being quite full, as, for ex- 
ample, that which treats of the liability of 
stockholders (Section 33). Certain sections 
of the new act will require judicial interpreta- 
tion; for instance, just what are the rights of, 
and the limitations upon, securities-holding 
corporations under Clause (F) of Section 4, 
which section defines corporate powers? In 
a note to this clause the editors express the 
opinion that in other sections of the Act 
“there are implications that a corporation 
may hold securities,” “although there is no 
explicit authority to that effect.” 

The last half of the volume is devoted to 
miscellaneous statutes affecting business 
corporations, to forms and precedents and 
to an excellent index. 


CYCLOPEDIA OF LAw AND PROCEDURE. Edited 
by William Mack and Howard P. Nash. 
Vol. X. New York: The American Law 
Book Company. 1904. (1370 pp.) 
Volume X. is a noteworthy publication, 

being, in fact, a full and valuable treatise on 
the law of Private Corporations (except For- 
eign Corporations), by Judge Seymour D. 
Thompson. Judge Thompson’s previous 
work—large in amount, and varied and 
strong in character—-has placed him in the 
foremost rank of American law writers; and 
here he is dealing with a subject which is 
peculiarly his own,—as witness his exhaus- 
tive Commentaries on the Law of Corporation, 
now out of print. 


THE DECISION IN THE 
J.L. Thorndike. Boston: Little, Brown, 
and Company. 1903. Paper. (36 pp.) 
This is a review of the decision of the Cir- 

cuit Court at St. Paul in the case of United 

States v. Northern Securities Company, 120 

Fed. R. 721. The recent decision by the 

Supreme Court adds, rather than detracts, 

from the value of this strong adverse criti- 


** MERGER Case.” By 


cism. 
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CURRENT LEGAL ARTICLES. 


In an article on “The Limitation of the 
Right of Appeal in Criminal Cases,” in the 
Harvard Law Review for March, Nathan A. 
Smyth gives certain statistics relating to ap- 
peals in criminal cases in New York county 
during the five years, 1898-1902, and then 
suggest how the right of. appeal should be 
limited. He says: 

The review of the reversals, however, 
suggests a way by which the right of appeal 
may be greatly limited without going so far 
as to run the risk of committing substantial 
injustice. The fundamental theory upon 
which the suggestion about to be made is 
based, is that juries can be trusted. Our 
whole system is based on that theory, yet 
we have been far from consistent in follow- 
ing it. There are certain errors which may 
be committed in the conduct of a trial which, 
if juries are trustworthy, we can trust the 
jury to correct. There are other errors 
which the jury cannot be supposed to cor- 
rect. The present suggestion, in a word, is 
to limit the right of appeal to cases where 
error of the second sort is committed. 

No risk would be run in making it im- 
possible to appeal on the ground that the 
verdict was against the weight of evidence 
because the jury is a more reliable tribunal 
than a higher court, so far as the facts are 
concerned. As for errors in judges’ charges 


it is doubtful if, in cases where the testimony 


is prima facie sufficient to prove the crime, 
a verdict is ever unjustly influenced by such 
error. Juries do not convict unless they are 
convinced of moral guilt, and if the facts 
testified to make out a prima facie case of 
legal guilt, no wrong has been done by the 
verdict. So, too, any misconduct of the 
prosecuting attorney is more quickly de- 
tected and resented by the jury than by any 
higher court. 

In two instances, however, error does 
substantial injustice which cannot be cor- 
rected by the jury. These are, first, where 
the uncontradicted evidence for the People 
does not prove a crime under the law. The 
conviction in such a case indicates the jury’s 
belief that the acts charged as a crime were 


done by the defendant—the jury is bound ‘by 
the court’s ruling that those acts constitute 
a crime against the law. The second case is 
where a defendant is wrongfully prevented 
from introducing evidence in his own behalf. 
He has not been given a fair chance to pre- 
sent his side of the case, and the jury are 
bound to consider only what he has intro- 
duced, and so cannot correct the error. 

Thus we come to the suggestion that ap- 
peals from convictions be limited to cases— 

1. Where it is claimed that the evidence 
submitted by the prosecution does not estab- 
lish the crime prima facie. 

2. Where it is claimed that material evi- 
dence offered by the defendant has been im- 
properly excluded. 

3. Where the trial judge reserves some 
question of law which he considers doubtful 
and of importance. 

By so limiting the appeal most of the 
technical loopholes for escape would be 
closed and the number of appeals would be 
reduced. At the same time opportunity 
would be left to remedy any substantial in- 
justice that is at all likely to occur. If some 
provision could be devised whereby in the 
third class mentioned the State could be 
made to bear the whole cost of appeal in the 
case of poor defendants, the greatest injus- 
tice of the present system would almost en- 
tirely disappear. 


“STATE Police Powers and Federal Prop- 
erty Guarantees” are the subject of an in- 
teresting paper by Charles C. Marshall in 
the Columbia Law Review for March. After 
pointing out the significance of the License 


Cases, Slavery Cases, Slaughter House 
Cases, and the Grain Elevator Case, as re- 
gards State Police Powers—powers which 
the Supreme Court “for a hundred years 
has exalted above the constitution itself’— 
Mr. Marshall finds it “difficult to discover 
any basis for that rigid conception of prop- 
erty which prevails in American life, for that 
widespread notion of Federal property 
guarantees ready to be invoked by the 
citizens of the States, for that conviction so 
deeply imbedded even in intelligent minds 
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that the legal conception of property is 
definite and permanent, that “property” ex- 
isted prior to the Constitution and is supe- 
rior to it, and that the principal object of 
that instrument is to preserve it forever in 
its original lines regardless of economic, 
social and moral changes, the exigencies of 
society and the very life of the State itself.” 

Especially timely is the writer’s comment 
on the Northern Securities Case: Under- 
neath the question whether the Northern 
Securities Merger is a violation of the Fed- 
eral Anti-Trust Law, which is the question 
presented in the case of the United States 
against that company, is the more funda- 
mental and perhaps the controlling ques- 
tion [assuming the absence of purely techni- 
cal questions] presented in the case of the 
State of Minnesota against that company, 
whether the Northern Securities Company, 
under the sovereignty of New Jersey which 
created it, can assert rights in property local- 
ized in Minnesota, contrary to the statutes 
of that State enacted in the exercise of its 
Police Power. It is the same question 
which inhered in the License Cases and in 
the Slavery Cases—the paramount right of 
a State in the exercise of its Police Power 
to determine the status of property localized 
or situated within its territorial limits as 
against the legislation of another State, 
touching such property. The fugitive 
Slave Clause alone prevented the assertion 
of this right in regard to the escaped slave. 
The Commerce Clause alone prevented its 
assertion in regard to the barrel of gin, and 
then only as to the first sale in the original 
package. What shall prevent its assertion 
by the State of Minnesota in respect to the 
railways of that State? By what Federal 
Power or Guarantee, by what inherent Sov- 
ereign Power of her own, can New Jersey 
assume to determine the status of the owner- 
ship of the railways of Minnesota, and by 
the alchemy of modern corporation law con- 
vert real estate in Minnesota into personalty 
through the medium of stock certificates, 
and consolidate in the ownership of a New 
Jersey corporation the railways of Minneso- 
ta, whose consolidation the fundamental law 
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and express policy of that State forbid? 

The plea may be made, as it has been 
made by the Northern Securities Company 
in the Minnesota case, that freedom of com- 
merce forbids that the State of Minnesota 
should have the power to prevent the con- 
solidation of her State railways, in that such 
consolidation, necessarily affecting inter- 
state commerce, would be interference there- 
with, and therefore illegal. The object of 
this plea is obviously to secure the consum- 
mation of the purposes of the Northern Se- 
curities Company through the nullification 
of the Railway Law of Minnesota. But the 
plea contains within itself its own refutation, 
for surely if the law of the State of Minne- 
sota consolidating her railways is void be- 
cause inimical to the Commerce Clause of 
the Federal Constitution, the Law of the 
State of New Jersey creating a corporation 
which by original purpose or subsequent ac- 
cident consolidated those railways in a single 
ownership would be equally inimical to the 
Commerce Clause... . But argument in 
respect to the validity of the plea is super- 
fluous for the Supreme Court has already 
spoken (in Louisville & Nashville Railway 
v. Kentucky, 161 U. S. 677). 


THE interesting question “Is the British 
Empire Constitutionally a Nation?” is dis- 
cussed by Stephen B. Stanton in the March 
number of the Michigan Law Review. After 
noting that the power of declaring war and 
of making peace, and the management of 
foreign relations and of the army and navy, 
reside wholly with England, and that im- 
perial expenses must be met with English 
taxes alone, he says: 

The British Empire is federal in spirit but 
imperial in form. England is trying to run 
it on federal principles without the facilities 
of a federal system or the strength of a fed- 
eral constitution. She thinks and plans for 
the colonies; endeavors extra-constitution- 
ally to learn their needs and wishes; and she 
spends and fights for them. But she has 


| not, to meet this expenditure, the disposal of 


an imperial revenue; nor in the discharge of 
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this care and protection has she at her com- 
mand the strength of a full imperial arma- 
ment. Thus she conducts her imperial rule 
with the minimum of benefit and the maxi- 
mum of burden to herself. For her, “union 
is not strength,” but exhaustion. 

Now it is plain that this great potential 
nation forgoes its full strength for lack of 
a suitable constitutional structure of govern- 
ment. There is no joint body to attend to 
joint interests. The Empire, highly devel- 
oped in local government, is insufficiently 
organized for collective purposes. It has no 
imperial revenue because it has no represen- 
tative branch of government to administer 
such revenue. It cannot call forth its entire 
military and naval power so long as the dis- 
posal thereof is left in the hands of England 
alone and so long as she alone conducts the 
Empire’s dealings with foreign countries 
leading up to war and decides as to its decla- 
ration. . . . The entire Empire suffers 
from this defect of central power, but Eng- 
land most, the colonies least. 

Central power incommensurate with cen- 
tre responsibility; that is what we find to be 
the Empire’s constitutional ‘weakness. In 
the long run, duties and rights must always 
be lodged in the same hands. England can- 
not perform imperial duties if she gives away 
imperial powers. They must again be 
joined. Whether joined in the colonies,— 
which already have all the rights——and so 
colonial separation be the outcome; or in 
England where now all the duties are con- 
centrated (or in a Federal government),— 
and so a strong, united Empire be the out- 
come,—-that is for the future to an- 
swer. 

Without imperial unity of action and im- 
perial strength, there cannot, of course, be 
national action at all; and to the extent to 
which these fail the empire constitutionally 
is not a nation. Greater centralization alone 
can make it one; and in an empire this is 
to be gained in but two ways, by Despotism 
and by Federalism. To an empire which 
treads the constitutional path, the latter al- 
ternative alone remains. 





Some of the “Interesting Aspects of the 
Russo-Japanese War” are discussed by F. 
Baty, in The Law Times. Among other mat- 
ters commented upon are these: 

It may not be out of place to indicate 
briefly the lines on which discussion of the 
international questions already raised by the 
Far Eastern conflict must proceed. It is 
common ground that no formal declaration 
of war need precede actual hostilities; and, 
indeed, most modern wars have commenced 
without one. Whether this would apply to 
a case of absolute surprise, like the sudden 
invasion of the Palatinate by Louis XIV., 
may be doubtful. But no such point arises 
in the present circumstances, where the dip- 
lomatic tension was such as to dispense with 
the necessity of any declaration. The enemy, 
in such a state of things, is not taken una- 
wares, is (or should be) perfectly on guard, 
and is free to take measures which may 
cause extreme future embarrassment and are 
only to be stopped by force. A formal warn- 
ing of the intention to attack is therefore 
unnecessary, and perhaps its disappearance 
is not to be regretted. 

Whichever side fired the first shot, it is 
quite clear that the operations against the 
Russian fleet in Port Arthur were legiti- 
mate acts of war. However complete the 
actual surprise, it could only have been one 
which should have been foreseen; and it 
now appears that the Russians were, in point 
of fact, draw up in line of battle to meet the 
opposing forces. Under these circumstances, 
to talk of treachery in connection with the 
Japanese strategy is absurd, and can only 
console a St. Petersburg audience. 

From the accounts which appear of the 
seizure of six Norwegian ships laden with 
Russian coal, one infers that Japan includes 
coal in the class of contraband articles, or at 
least in that species of merchandise which 
may become contraband if destined for the 
naval or military use of the enemy. It will 
be remembered that the position of coal 
(which is analogous to the naval stores, tim- 
ber, tar, hemp, etc., of Napoleonic times) was 
the subject of much discussion in 1870. 
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Curiously, it does not seem to have attracted 
much attention in the American Civil War. 

The Chemulpo conflict also gives rise to 
one or two points of interest. 

The reception on board the Talbot, Elba, 
and Pascal of the survivors of the very valua- 
ble cruiser Varyag, and their refusal by the 
United States vessel in company, furnishes 
an example of the so-called right of asylum. 
It is a little difficult to understand the Unit- 
ed States’ position in complying with the 
Japanese demand that the fugitives should 
not be received on board. Possible it was 
dictated by remembrances of the Kearsage- 
Alabama affair, when the British yacht Deer- 
hound (whose owner certainly had no South- 
ern sympathies) picked up the survivors of 
the latter. Clearly, there is no fixed princi- 
ple that on the high seas, or in neutral wat- 
ers, a neutral may not receive and shelter 
fugitive belligerents. What has been open 
to discussion is the question whether the 
neutral may do so in the protesting belliger- 
ent’s waters. Thus, it was a common oc- 
currence in American émeutes, dignified with 
the term “revolutions,” for refugees to seek 
shelter on foreign warships. Their reception 
was complained of as a breach of the condi- 
tion on which the foreigners were admitted 
to the hospitality of the port. Yet the party 
struggles of the young republics were so 
frequent and were accompanied by such vin- 
dictive proscriptions that the custom of giv- 
ing shelter was never abandoned. A parel- 
lel case was the reception of fugitive slaves. 
The contest in Parliament and elsewhere is 
not yet forgotten, which turned on the pro- 
priety of affording shelter to escaped slaves 
in defiance of the local law. The prevalent 
opinion is that these historic instances of 
asylum were exceptions to the general rule 
caused by the stress of circumstances. In 
the present case there is the curious compli- 
cation introduced by the anomalous position 
of Corea. It might be urged that the port 
of Chemulpo was not really a neutral one at 
all, but virtually Japanese. This, however, 
opens up the wide question of the neutrality 
and, indeed the existence—of Corea as a 
There seems no reason for 
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considering Corea other than neutral, and 
the forcible acts which the Japanese author- 
ities appear to be doing in that country may 
technically be acts of war. If Corea adopts 
and approves these acts, no war can arise, 
and she preserves her neutrality, subject to 
Russian complaint. But she does not neces- 
sarily and at once become the ally of Japan; 
and it therefore seems that the British, Ital- 
ian and French ships were justified in receiv- 
ing and retaining on board Russian sailors 
rescued in a neutral Corean port. 


THE interesting question of Canada’s 
“Rights in Hudson’s Bay,” is discussed by 
W. E. O’Brien, in the Canada Law Journal. 
He says: 

Hudson’s Bay, which ranks in point of 
extent with the Black Sea and Baltic, differs 
from those great inland seas so materially 
that no common rule of international law is 
applicable to all. No precedents for our 
guidance can be found in the solution of the 
many questions which have arisen with re- 
gard to them, nor is there, in any part of the 
world, a case precisely similar to ours. Our 
inland sea is peculiar in this—that while the 
shores that surround it are all in the pos- 
session of a single power, which is not the 
case with either the Black Sea or the Baltic, 
yet the channel by which it is approached, 
varying in width from one hundred to sixty 
miles, differs entirely from the narrow pass- 
ages to those other seas which can be con- 
trolled by the Powers occupying them. 

By their original charter the Hudson's 
Bay Company were granted the sole right 
to trade and commerce in all the waters ly- 
ing within Hudson’s Straits, including of 
course what is known as Hudson’s Bay, and 
that sole right, whatever the validity of the 
grant may be, undoubtedly passed to Canada 
by the purchase of the Hudson’s Bay ter- 
ritories and all pertaining thereto in the year 
1869. 

By the treaty of 


1818 between Great 


Britain and the United States, which defined 
the rights of the Americans to fish off the 
coasts of Labrador and Newfoundland, re- 
ference was made to the exclusive right of 





























The waters in- 


the Hudson’s Bay Company. 
side of Hudson’s Straits are not mentioned 


in the treaty. The natural inference from 
this would be that the Americans recognized 
the existence of those exclusive rights and 
are debarred from now calling them in 
question. 

The several questions then which must 
be faced in dealing with this matter are, 
first: Had the British Government the right 
to treat the waters of Hudson’s Bay as mare 
clausum, and therefore to confer upon the 
Hudson’s Bay Company the sole trade and 
traffic of Hudson’s Bay? If that can be es- 
tablished no further argument is necessary. 
Again by the treaty of 1818 did not the 
Americans recognize that right? If so, are 
they not precluded from now calling in 
question the sovereignty of Canada in these 
waters? 

Taking the first point into consideration, 
the nearest approach that we can find to a 
parallel case is that of Conception Bay in 
Newfoundland—a sheet of water forty or 
fifty miles long, and over twenty miles wide 
at its mouth. In Direct United States Cable 
v. Anglo-American Telegraph Company, 2 
App. Cas. 394 (1877) it was held, on appeal 
to the Privy Council, that this bay was a 
British Bay, and a part of the territorial wat- 
ers of Newfoundland, in opposition to the 
contention that the bay was part of the open 
sea, and not mare clausum. 

Evidently, there must be some other and 
wider principle upon which the claim to 
jurisdiction over land-locked waters by the 
Power owning the coast surrounding them 
must be founded than the precise width of 
the entering channel. 

In the Conception Bay case this was 
found in the undisputed sovereignty exer- 
cised for many years by the British Govern- 
ment. In a case arising from the szizure of 
a ship in Delaware bay the entrance to 
which is more than six miles in width, the 
United States Courts held the seizure to be 
illegal as the waters of the bay were neutral, 
the shores on both sides being part of the 
territory of the United States. Great as is 


the extent of Hudson’s Bay, it is as 
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completely a “British Sea” as was the 
Black Sea a Turkish sea before the 
Russians obtained a share in its coasts; and 
wide as is the channel leading into it, it is 
in no sense a highway of nations, or a road 
for commerce, as are the Dardanelles, the 
Straits of Gibraltar, or the Sound leading to 
the Baltic. It is not so now, and nature for- 
bids it ever becoming so. Closing the Hud- 
son’s Straits would be no hindrance to com- 
merce, Or inconvenience to travel. It would 
be a matter of as purely domestic concern 
as would be the closing of the channels lead- 
ing from Lake Huron to the Georgian Bay. 
The width of the straits, therefore, no more 
affects British rights in Hudson’s Bay than 
does the width of the mouth of Chesapeake 
or Delaware Bays effect the rights which the 
Government of the United States claims in 
those by no means land-locked waters. 


The American Lawyer for February prints 
in full Professor Wiliiam C. Morey’s ad- 
dress, delivered before the Rochester Bar 
Association, on “International Right of 
Way,” in which the recent action of the 
Administration in the Panama matter is up- 
held. 

The conclusions which Professor Morey 
draws from his discussion of the moral and 
legal relation of sovereign States are these: 

1. That the jurisdiction of a nation is 
morally, but not therefore legally, qualified 
by the commercial rights and interests of 
other nations. 

2. That the international right of way 
over the natural lines of commerce situated 
within the territory of sovereign States—al- 
though based upon principles of natural jus- 
tice—has become legalized only so far as it 
has been sanctioned by treaty stipulations. 

3. That there is legally recognized at 
present no international right of eminent 
domain, whereby the territorial rights of a 
State may be forcibly appropriated without 
its own consent. 

4. ‘That the policy of a nation to use its 
influence through diplomatic and other legal 
measures to open necessary lines of com- 
merce through the territory of other States 
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is morally justifiable; and that the nation 
which adopts such a policy is entitled to the 
moral support of the world, and the nation 
which obstructs such a policy merits the 
condemnation of mankind. 

5. That the exercise of force by the 
United States within the Isthmus of Pana- 
ma is legally justifiable to the extent that 
such force is necessary to protect rights and 
fulfill duties created by treaty stipulations. 

6. That the legal right conferred upon 
the United States by the treaty of 1846 to a 
free and unobstructed transit across the 
isthmus of Panama justifies the use of force 
sufficient to preserve the said line of transit 
free from all obstruction. 

7. That the legal duty imposed upon the 
United States by the same treaty, to main- 
tain the sovereignty of the territory, justifies 
and requires the exercise of force sufficient 
to prevent the encroachment of any foreign 
power upon this territory. 

8. That the right of way conditioned by 
the correlative duty of protection constitutes 
an easement attached to the territory and 
unaffected by changes of proprietorship. 

g. That by the transference of the sov- 
erignty of this territory to the new republic 
of Panama, the legal right of defending the 
transit across the isthmus is still held by the 
United States as against Panama; and the 
legal duty of maintaining the sovereignty of 
the territory against foreign encroachments 
is still imposed upon the United States in 
favor of Panama. 

10. That by the recognition of the inde- 
pendence of the new republic, Columbia has 
acquired the status of a country foreign to 
Panama; and the United States is hence un- 
der the legal obligation to protect by all 
necessary force the territorial sovereignty of 
Panama against any encroachments on the 
part of Columbia. 

The Legal Adviser gives the following 
summary of the “Venezuela Case:” 

The Hague Tribunal has decided in favor 
of Germany, Great Britain and Italy, the 
blockading powers in the Venezuela case. 
The Tribunal decided that the b'ockading 
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powers are entitled to a preference of 30 per 
cent. of the custom duties at La Guayra and 
Puerto Cabello, the litigants to pay the cost 
of the Tribunal. 

The Tribunal states that it has been guid- 
ed by international law, the equity of the 
case, the protocols signed at Washington 
since Feb. 13, 1903, and the protocol of May 
7. The court further says that it is not com- 
petent to question the character of the war- 
like operations of the blockading powers, 
nor to decide whether they had exhausted 
all pacific means to prevent the necessity 
for employing force. 

The decision also states that the blockad- 
ing powers could not have intended to re- 
nounce the acquired rights, that Venezuela 
throughout the diplomatic negotiations con- 
stantly distinguished between the allied pow- 
ers and the neutrals, and that the latter did 
not protest against the claims for preference 
by the blockading powers, either at the time 
the war stopped or immediately after the 
signature in the protocol of Feb. 13. 

To the United States is assigned the duty 
of carrying out the decision of the Tribunal 
so far as it relates to the payment of costs. 

Having submitted the case to The Hague 
Tribunal, its decision has become interna- 
tional law so far as the signatory powers are 
concerned and will, no doubt, be recognized 
as law by all the powers. The decision must 
be disappointing to all the advocates of arbi- 
tration in settling international disputes. It 
offers a premium to the creditor nation 
which makes a show of force by giving it a 
preference to the nation which seeks the 
milder method of diplomacy or arbitration. 


H. CLEVELAND Coxe. attaché of the Consul 
General of the United States at Paris, writ- 
ing in the March number of the Yale Law 
Journal, expresses the belief that the thing 
which “strikes most forcibly the legal minded 
American who comes to France to study her 
institutions is the condition of per- 
sonal liberty. Strange as it may seem, 
it is, nevertheless, perfectly true, that the 
personal liberty of the French citizen today 
is little better protected, in some respects, 
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than it was 100 years ago.” He says: 

Presumption of innocence in France is 
admitted in theory in the “Déclaration des 
Droits de 1 Homme,” and is inferred, at the 
present day, in the Code d’Instruction Crimi- 
nelle, but strange to say, in practice inno- 
cence is not presumed until the contrary has 
been clearly proved. In other words, the 
law on this point is not carried out. 

The Code of Criminal Instruction (Pro- 
cedure), Article 91, authorizes an examining 
magistrate (Juge d’Instruction) to issue an 
order for a suspected person to appear be- 
fore him. ‘In practice the suspected person 
is generally arrested at once anu then exam- 
ined by the magistrate. Now the Code dces 
not intend that anyone should be arrested in 
this way unless it appears that there is danger 
of the suspected person evading justice and 
making good his escape before sufficient evi- 
dence has been collected to proceed to an 
immediate examination of the suspected per- 
son. Now, on account of there being nothing 
equivalent to a Habeas Corpus Act, a man 
once arrested in this way cannot regain his 
liberty until the examining magistrate 
pleases. His reputation may be absolutely 
ruined and his business utterly destroyed by 
this detention, but he has no redress. Not 
only are the Juges d’Instruction very power- 
ful in the matter of arrest, but the Prefects 
of Departments (and, at Paris, the Prefect of 
Police) are clothed with magisterial powers 
by Art. 10 of the Code of Criminal Instruc- 
tion—thus placing the power of arbitrary ar- 
rest in the hands of three classes of public 
authority—Juges d’Instruction, Prefects of 
Departments and Prefect of Police. 

Under the law of 1897, although at the 
first preliminary investigation of the charge 
against a suspected person the examining 
magistrate is not empowered by law to do 
anything more than establish identity, state 
the charge and hear what the accused has 
to say, something very much more than this 
happens in practice. The magistrate ques- 
tions the accused, confronts him with wit- 
nesses and examines the witnesses. It is not 
until after all this unlawful proceeding that 
the lawful (law of 1897) examination begins 
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(assuming that the magistrate decides that a 
prima facie case is made out). Then for the 
first time is the accused allowed to have 
counsel present, but the latter is not allowed 
to speak “until after having been authorized 
todo so.” There is no cross examination of 
witnesses allowed at this or any future stage 
of the prosecution, and to put the accused at 
a further disadvantage, he is often inter- 
rupted at the examination referred to by, 
“You did not say that at your preliminary 
examination.” So that the magistrate has a 
case made out against the accused and the 
latter is, to a certain extent, already judged, 
before he comes to trial. 


Our Federal immigration officials have 
never been charged with overscrupulousness 
in administering the immigration laws in the 
case of certain classes of immigrants—par- 
ticularly the Chinese; but it is doubtful if 
they have ever shown greater ingenuity than 
that displayed by the Australian customs 
officials in the following case under a law 
which proscribes the immigration of ‘Any 
person who, when asked by an officer, fails 
to write out at dictation and sign in the pres- 
ence of the officer a passage of fifty words in 
length in an European language directed by 
the officer,” to which case attention is called 
by the Australian correspondent of The Law 
Times. 

An example of the extreme care with 
which the educational standard of voluntary 
or involuntary immigrants into Australia 
is watched was shown recently in the case of 
Hans Max Stelling in Newcastle, New South 
Wales. Hans was the second mate of a 
German barque, and he had been convicted 
in Newcastle, during the month of June last, 
and sentenced to six months’ imprisonment 
for stealing some cigars and paint, the prop- 
erty of the captain of his ship. In due course 
the term of his imprisonment expired, and 
Hans was discharged from durance vile. But, 
ere he had gone many yards from the gaol 
gates, he was again arrested and haled forth- 
with before a customs officer, in order that 
he might be tested in modern European 





languages. The officer dictated to Hans a 
passage in modern Greek, but, as this lan- 
guage was unknown to the examiné, he 
was condemned to the pains and penalties 
enforceable against a prohibited immigrant. 
Hans claimed to be a German subject, and 
he offered to submit himself to any test in 
the German, French, or English languages. 
Notwithstanding his offer, the magistrate, 
being unable to order a second test, was 
compelled to administer the law as written, 
and committed him to prison. This seems a 
rather severe punishment for not knowing 
modern Greek! However, the severity of 
the application of the above statutory pro- 
vision roused public opinion against it, and, 
after the public press and German Consul, 
not to mention the inevitable solicitor for 
the person punished, had joined in protest, 
the Federal Government ordered the release 
of Hans in view of having him deported 
from Australia under Sects. 7 and 8 of the 
above-mentioned act. Meanwhile, an appli- 
cation for a rule nisi for a writ of habeas 
corpus had been granted, but, when the mo- 
tion to make it absolute came for hearing, 
the application was dismissed, as Hans was 
at liberty. Now that he is at liberty legally, 
within the bounds of the Commonwealth, i 
appears that he cannot be dealt with as a 
prohibited immigrant. He refuses to leave 
Australia, and so he places the onus of the 
next move the Federal Government. 
Owing to the manner in which public opin- 
ion has been expressed, the Federal Attor- 
ney-General has explained that the reason 
Greek had been used as an educational test 
was to keep Hans Max out of our white 
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Australia, as he was the son of a German 
father and an Egyptian mother, and so a 
colored person, and likely to cause a per- 
manent blot on the whiteness of Australia. 
Why were not our politicians honest in the 
beginning and in a straightforward manner 
place the ban on color, not spelling? The 
form of the legislation under which Hans 
Max has been persecuted is only a subter- 
fuge, easily understood by the manner of its 


enforcement, and now put beyond doubt by 
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the positive statement of the Attorney-Gen- 
eral. 


IN an interesting address on “Suicide and 
the Law,” delivered recently by Wilbur 
Larremore before the New York Bar Asso- 
ciation, printed in the March number of the 
Harvard Law Review, the author says: 

Cato the Younger, who is probably the 
most illustrious of suicides, upon the eve of 
his act, discoursed with much vehemence in 
justification of the right “to set himself at 
liberty.” Cato’s view has been assumed as 
self-evidently true by all nations and tribes 
that have not received a strong influence 
from Christianity. ... Undoubtedly the logic 
of the situation is with Cato and the pagans 
to whom suicide itself. never suggested any 
idea of turpitude, it being held immoral only 
if, and in so far as, some collateral feature, 
such as cowardice, characterized it. The sen- 
timent against suicide which generally pre- 
vails among Christians and Mohammedans 
constitutes one of the most signal moral ac- 
complishments of Christianity, or rather of 
the Christian church. It is nowhere con- 
demned in the Bible, though it is expressly 
inhibited in the Koran, Mohammedanism 
having “on this as on many other points bor- 
its teaching the Christian 


rowed from 


church, and even intensified it.” The 
anti-suicide sentiment generated by the 


Christian church very naturally was embod- 
ied in the English common law. 

In the present state of intelligence, how- 
ever, no good can result from adherence to 
the dogma of the absolute sinfulness of sui- 
cide. . . . There is just one condition which 
safely may be tolerated by public opinion 
as a justification of suicide. That condition 
is the most simple and primitive one—the 
one that has been recognized by all systems 
save the Christian church. Ii a person be 
facing certain death, which must be preceded 
by excruciating physical pain, his suicide 
may be viewed without reproach. But 
the line must be drawn with the avoiding of 
physical torture which is a prelude to certain 
death from causes outside the victim’s will. 
If exceptions were allowed in favor of some 
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forms of acute mental suffering, private 
judgment would speedily come to be as- 
serted as against the general dissuadent 
sentiment and the paganistic attitude would 
be revived. ... 

The contention of Cato and Mr. Lecky is 
certainly valid to the extent that one who 
attempts suicide should not be treated as a 
criminal. He should be classed not 
as a criminal, but as an_ unfortunate 
person amenable to temporary depriva- 
tion of liberty. He should be made subject 
to restraint in the discretion of a magistrate 
not exceeding a brief, definite period. 


The Law Register has this to say of “The 
Reed Smoot Case”: 

Smoot’s case seems to be different from 
Roberts’, in that the Utah Senator is said 
not to be a polygamist. But it is claimed, 
and not denied, that he associates with open 
and avowed polygamists, and is an apostle 
of a church which does not condemn polyg- 
amy, and whose decrees are held paramount 
in authority to the laws of the State or 
nation. When Smoot’s credentials were first 
presented, they were referred with many pro- 
tests against the admission of the man, to 
the Senate Committee on Privileges en’ 
Elections. This committee has been taking 
testimony in the course of its investigation, 
and before it has appeared the president of 
the Mormons, evidently a fellow of excellent 
pith, “Fate tried to conceal him by naming 
him Smith.” But his barn-yard rooster pride, 
and, it must be admitted, a downright ten- 
dency to truth telling are destined to make 
him historical. 

The Senate Committee is said to be 
“shocked” by his self-revelations. Such un- 
reserved and unnecessary truth-telling must 
certainly affect peculiarly a body of public 
men to whom as a class truth is so precious 
as not to be used on all occasions and with 
everybody. 

But this man Smith has owned up to co- 
habiting, since 1890, when Utah became a 
State, with five polygamous wives and dur- 


ing that time to have become the father of | 


eleven children. What these things have to 


do with Smoot has not been made to appear 
as yet, except that Smoot is Smith’s friend ° 
and colleague in the Mormon Church. This 
fact alone is deemed by some as sufficient 
to disqualify Smoot from holding the office 
of Senator. It may be, but to condemn a 
Senator for the company he keeps or for the 
religious or irreligious or immoral views he 
entertains would open a Pandora’s box of 
evils. The word “qualifications” is capable 
of an almost infinite variety of construc- 
tions, under pressure of political, religious 
and social considerations. Arbitrary action 
lies that way. A colored man might be 
found disqualified per se. 

The case is not the same as if a man had 
been proved guilty of a crime known to the 
law. Then evidently the Senate or House 
could expel. Yet the Senate allowed an em- 
bezzler to sit in it for six years. Smoot has 
not yet been proved guilty of anything more 
than keeping bad company. But may not 
other Senators be guilty of the same of- 
fense, and “shall the pot call the kettle 
black?” That public opinion would uphold 
the Senate in unseating Smoot is undoubted, 
but public opinion is not the law and unless 
the Utah Senator is expelled legally the 
precedent will come back to plague us. 





Law Notes for March quotes the following 
tale, rightly adding that, if true, it “furnishes 
food for thought.” 

The Louisville Courier-Journal prints a 
piece of news which is an interesting supple- 
ment to the trial of Lieutenant-Governor 
Tillman for the murder of Editor Gonzales 
in South Carolina. It is likewise an instruc- 
tive commentary upon our jury system and 
the practice of criminal law. A Southern 
traveling man for a Cincinnati house is re- 
ported to have given the following account 
of the rather unique method adopted to se- 
cure a jury that would be sure to acquit: “As 
soon as it was known in what county of 
South Carolina the case would be tried, men 
representing themselves as agents for a pict- 
ure enlarging establishment made their ap- 
pearance in that county. There were a doz- 
en of them, and each man carried with him 





as a sample of the work done by his house 
an enlarged chromo of Tillman, which was 
so natural that no one could fail to recognize 
it as Lieutenant-Governor Tillman, who was 
as well known by his pictures as is Gover- 
nor Beckham in this State. The agent car- 
tying his picture of Tillman would go to a 
house, ask for the head always, and with the 
man would begin to talk about securing a 
contract to enlarge a picture of any member 
of the family. After a few minutes’ con- 
versation he would display his sample, the 
picture of the slayer of Gonzales. This 
would invariably bring the talk around to 
the Tillman case, and the pretended agent 
would draw out of the man an expression of 
opinion on the case. He would obtain the 
name of the man, and after leaving 
the house—always without accepting any 


money, but with a promise to call 
later for the order—would put down 
in a book the name of the man, and 


whether he was for or against Tillman. 
This was done in every house of the county. 
Not one was missed, and at the end of the 
time, when the trial was to begin, the at- 
torneys of Tillman were furnished with zn 
alphabetical list of the entire male popula- 
tion of the county eligible for jury service, 
and opposite the name of each man was a 
memorandum showing how he stood on tke 
case. When a man was called who was on 
the list as being opposed to Tillman and in 
favor of convicting him, this man would be 
forced to state that he had expressed an 
opinion in the case, and was therefore in- 
eligible for service on the jury. This was the 
way Tillman’s attorneys secured a jury which 
was composed of men who had all expressed 
themselves beforehand as favoring an ac- 
quittal.” 


IN the American Lawyer for February, R. 
Cleveland Coxe thus comments on divorce 
in France: 

In regard to divorce, there is much to be 
learned from France. In the first place, the 


causes for divorce are very liberally accord- 
ed by the Code. 


One does not have to 





commit adultery to obtain divorce. Very 
slight causes which show an apparent un- 
suitability of the spouses for life in common 
practically open the door to divorce. 

Even persistent application on the part of 
both parties for divorce, on the ground that 
life as man and wife is not possible, was 
sufficient to dissolve the union. An effort 
is now being made to grant divorce on the 
application of only one of the parties for this 
cause mentioned. While this step is not to 
be recommended, on the ground that his- 
tory, in connection with Rome, shows that a 
limit must be placed somewhere in order 
that marriage may be respected, still, where 
a judge in divorce may use a proper discre- 
tion, it is very doubtful whether the power 
would be abused in America. But where 
both husband and wife wish to be divorced, 
and persist in this step for a considerable 
time, it would be moral to facilitate the 
gratification of this mutual desire. 

French procedure in divorce is admirable. 
According to the Code the petitioner pre- 
sents personally his requéte, whereupon the 
judge, if he deems a prima facie case has 
been made out, issues an order for the two 
parties to appear before him privately. The 
parties are heard on the points set out in 
the requéte and the judge attempts a con- 
ciliation. If this conciliation is not possible, 
permission is given to the petitioner to get 
out a summons. This permission or order 
is subject to appeal. As in all civil matters, 
the case is tried by a judge without a jury. 
There are other delays. The procedure, 
however, except as to the jury, is not unlike 
ours after the point referred to above... 

The feature of privacy cannot be too much 
enlarged upon in divorce proceedings. Not 
only does article 239 of the Civil Code pro- 
vide that evidence can be heard with closed 
doors, but press reports are forbidden under 
a fine as high as 2000 francs as a maxi- 
mum. The French system of concila- 
tion joined with privacy in divorce evidence 
is putting the legal horse before the legal 
cart. Not soa decree nisi... . 

It may be asked—does this admirable 
French system as to divorce mark a diminu- 
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tion in the number of applications for 
divorce? I answer quite frankly, “No.” It 
is a fact that divorce has lately slightly in- 
creased in France, but I call attention to the 
fact that divorce is as easy in France, under 
certain conditions, as in the most liberal 


State in the United States, even for 
foreigners, provided the parties accept the 
jurisdiction of the French courts. 





In an article (Michigan Law Review for 
March) on “Some Legal Aspects of Special 
Assessments,” Professor Frank L. Sage, of 
the University of Michigan, says of Nor- 
wood v. Baker, 172 U. S. 269: 

However we may now be tormented with 
doubt concerning the general principle es- 
tablished by Norwood v. Baker it is made 
clear by ... later cases that the validity 
of the front foot rule is not subverted by the 
14th Amendment and that all or any part of 
the cost of a local improvement may be as- 
sessed under general laws without an oppor- 
tunity to the taxpayers to show that the tax 
was in excess of the benefits. If this method 
is to be discarded it must be done by the 
legislatures or tribunals of the various 
States. 

Yet it does seem that we may still believe 
that there is enough left of Norwood v. 
Baker, as well as from intimations in these 
subsequent cases, and also in King v. Port- 
land (184 U. S. 61), that while these meth- 
ods, that might be called arbitrary, are not 
only prima facie valid, but are generally con- 
clusive, still, if the application of the rule 
would result in total confiscation of the 
property, the 14th Amendment might afford 
relief. Whether any thing less than entire 
confiscation would be relieved must, we be- 
lieve, remain for future determination. 

Nevertheless the case had a good effect as 
it has resulted in a re-examination of the 
fundamental principles of special assessment 
and some courts, which followed it while it 
was still in its primal vigor, appear to be well 
satisfied and disinclined to revert to or adopt 
the old doctrine that the determination of 
the legislature is conclusive. 














Tue third chapter of the interesting con- 
troversy between Professor Samuel Willis- 
ton, of the Harvard Law School, and Pro- 
fessor Francis M. Burdick, of the Columbia 
Law School, over the question of “Recis- 
sion for Breach of Warranty,” is found in 
the Columbia Law Review for March. Pro- 
fessor Williston here answers Professor 
Burdick’s criticism (Columbia Law Review, 
January) of the former’s original article 
(Harvard Law Review, May, 1903). Pro- 
fessor Williston bases his discussion on the 
proposition “that the Massachusetts law al- 
lows recission of an executed sale for 
breach of warranty whether the warranty be 
express or implied, collateral or a so-called 
condition, and that the English law denies 
recission of an executed sale for breach of 
any warranty or promissory condition what- 
ever its nature, though it allows, as does the 
law of every jurisdiction, the buyer to take 
the goods temporarily into his possession to 
inspect them.” 

In conclusion he says: When I first 
wrote I was prepared to admit that the 
weight of actual authority was in favor of 
the English view. I am still ready to admit 
this. I thought and still think, however, that 
the balance of judicial authority in favor of 
the English view is much less than is ordi- 
narily supposed. Until a few years ago the 
only text book on sales in much use was the 
the English treatise of Benjamin, and this 
doubtless tended to impress upon student 
and teacher, practitioner and judge the Eng- 
lish doctrine. The amount of support that 
the contrary doctrine has found has not un- 
naturally been imperfectly noted. The 
question, however, in which I am primarily 
concerned, and I cannot help thinking it is 
the really vital question, is not whether the 
courts of ten or twelve or fourteen jurisdic- 
tions or more or less support the Massa- 
chusetts rule but what is the intrinsic merit 
of the rule itself. Nearly half of the United 
States have as yet neither decision nor dic- 
tum in regard to the matter. When the 
States I cannot believe that the proper way 
to decide it is by a popular vote of jurisdic- 
question is presented to the courts of these 
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tions which have previously decided it. The 
Massachusetts rule has certainly sufficient 
judicial authority behind it to entitle it to 
consideration on its merits in a jurisdiction 
unfettered by authority. It is still more clear 
that a Legislature called upon to deal with 
the question should adopt the rule which is 
intrinsically superior. 





DEAN Ernest W. Hurrcut, of the Cornell 
University College of Law, discusses, in the 
Yale Law Journal for March, the question of 
“Percolating Waters: The Rule of Reason- 
able User.” 

To put (he says) the concrete case, may 
one landowner intentionally (that is, with 
foreknowledge of results,) cut off a neigh- 
boring landowner’s water supply by thus 
intercepting, collecting or monopolizing the 
percolating waters that feed the neighbor's 
well or spring? 

The answer given to this question in the 
leading American case is that he may do so if 
he collects the water for his own use, but 
not if he collects it for the sole purpose of 
injuring the neighbor. If he collects it for 
his own use it is immaterial that he also en- 
tertains hostility toward the neighbor. The 
right should not, however, be exercised 
from mere malice. Later American cases 
transfer the emphasis from the showing of 
“malice” to a showing of “unreasonable 
user” which may or may not be accompanied 
by malice. ' 

The answer given to this question in the 
leading English case is that he may do so 
absolutely, since he owns the soil absolutely, 
and all that lies therein, whether solid rock, 
or porous ground, or venous earth, or part 
soil, part water, and may dig therein and ap- 
ply all that is there found to his own pur- 
poses. ... 

The English law is therefore clear. The 
landowner who by operations on his own 
land cuts off the percolating waters that 
would otherwise feed his neighbor’s well or 
spring need make no defence, need show no 
justifiable purpose or occasion. His suf- 
ficient answer is that he has an absolute 
right to all the percolating waters brought 





or held within his own lands, and can not be 
called upon to explain to any one why he has 
chosen to collect them, or after collecting 
them to waste them. Some American cases 
are to the same effect. 

It is believed, however, that the prevail- 
ing American view is that, in order to justify 
the cutting off of another’s water supply de- 
rived from percolating waters, it is neces- 
sary that this should be the result of a rea- 
sonable user of defendant’s rights in his own 
lands. To cut off a water supply from mere 
malice is to cut it off without reasonable ex- 
cuse or justification. 

ANOTHER contribution to the already vol- 
uminous discussion of “The Negotiable In- 
struments Law” is found in the current num- 
ber of The Brief, in which John Lawrence 
Farrell returns to the defense of the new 
code and to a consideration of Professor 
Ames’ objections thereto. In closing Mr. 
Farrell says: 

While I desire not to be understood as 
considering the code by any means sacred 
and not to be defiled by the ruthless hand of 
criticism, I think that it may be seriously 
questioned whether this continually recur- 
ring to alleged objectionable features there- 
of, which appear to have no basis except 
obiter dicta or are predicated upon hypotheti- 
cal cases or conditions created by the negli- 
gent acts of individuals who may be parties 
to the instruments, is fair to the code itself 
or to those jurisdictions where it is already 
a part of the written law. It tends to create 
a feeling of uncertainty and of apprehension 
that the courts may so construe some of the 
sections that injustice will result and that 
eventually amendments may be made. And 
in those States whose legislatures have not 
yet adopted the law it produces hostility and 
distrust in the minds of lawyers and bank- 
ers, and this does not augur well for the pas- 
sage of the law. Professor Ames apparently 
appreciates this, for he says that it would 
no doubt have been on the statute books of 
a greater number of States had he not vig- 
orously urged his objections. 
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In the Michigan Law Review for March, 
Dwight B. Cheever sums up as follows the 
law bearing on “The Rights of Joint Owners 
of a Patent”: 

As side lights upon the main proposition 
it may be stated that— 

(A) A joint owner cannot grant a license 
which will destroy rights which have already 
accrued to the joint owners, and, by implica- 
tion, a license by one owner can only take 
effect from the date of its issue. 

(B) The proportion of interest which the 
licensing joint owner has is immaterial as 
affecting his right of licensing. 

(C) While there is no title or right to 
account in the absence of contract, the mat- 
ter may be regulated by contract, but such 
a contract makes the parties joint tenants in 
common and not partners. 

(D) A contract of assignment to two or 
more parties as individuals does not make 
them partners. 

(E) Where the title to a patent is con- 
veyed to a partnership the members of the 
partnership acquire no individual title and 
the foregoing propositions do not apply to 
them; if attempted licenses are made by one 
of the partners, he is liable to account to his 
co-partners. 

(F) A case wholly irreconcilable with the 
foregoing authorities is Herring v. Gas Con- 
sumers’ Association (9 Fed. 556), which 
holds that while a coOwner cannot be held 
to account for his use of the specific device 
of the patent, he can be held for using an 
infringing device. As a device to infringe 
niust be the device of the patent or there is 
no infringement, the decision is clearly 
wrong. The case, decided by a Missouri 
District Court, appears to have been never 
affrmed or followed by another court. . 

An attorney asked to draw a contract pro- 
viding for joint ownership of a patent should 
always advise ageinst it for the reasons 
stated and make the conveyance, preferably, 
to a corporation in which the owners are 
stockholders; if this is impossible, then to a 
trustee under a full and detailed trust agree- 
ment and as a last alternative to a techni- 
cal partnership of which the proposed own- 














ers are members. If all of these plans are 
rejected by the client, insist that a full and 
specific written contract defining the rights 
of the respective codwners be entered into, 
at the time they take title; and, if possible, 
record the contract with the assignment in 
Washington. 





OF a test for identifying the nature of 
blood stains Law Notes for March has this 
interesting description and comment: 

The recent Bechtel trial at Allentown, Pa., 
has brought into prominence in this country 
the biological test for identifying the na- 
ture of blood stains. Although employed in 
the United States once or twice before, the 
test is not so well known here as in Ger- 
many, the land of its origin. It marks a dis- 
tinct and important step, however, in the 
history of evidence, because while very sim- 
ple, so far as it goes, it introduces certain 
knowledge where all before was ignorance 
and confusion. From the description which 
we have seen the method is somewhat as 
follows: The matter containing the stains 
supposed to be blood is placed for a time in 
a solution of salt and water; this is after- 
wards filtered and set aside. Suppose that 
the State claims that the stain was made by 
human blood, and the accused claims that it 
was made, say, by hog’s blood. The chemist 
would, as the next step, inject into a rabbit 
on several consecutive days, gradually 


| increasing doses of human blood serum, 


and into another rabbit similar doses 
of hog’s blood serum. After a_ time 
the blood of the rabbits thus treated 


becomes chemically like that of a human 
being and of a hog respectively. Drawing 
then from each rabbit a portion of its blood, 
the operator is ready for the final step in the 
test. If into a tube containing a portion of 
the salt solution in which is dissolved the 
suspected stain is placed a portion of the 
blood from the rabbit treated with human 
blood, there will immediately be formed a 
precipitate, provided the blood stain was that 
of a human being, but not if it was that of an- 
other animal or of a fowl. If no precipitate 
be formed, it is absolutely certain, say the 
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chemists, that the stain was not caused by 
human blood. The State’s contention is dis- 
proved and the “damned spot” becomes as 
harmless as a splash of red paint. If it be 
desired to go further and corroborate the 
accused, blood from the rabbit treated with 
hog’s blood is placed in a second tube con- 
taining a portion of the salt solution. If 
precipitation occurs, the witness is cor- 
roborated, and his general veracity strength- 
ened. If not, he was lying, but the lie can 
have little effect upon the immediate ques- 
tion, since the other test eliminated the stain 
altogether as evidence. 


SPEAKING of legislative measures with re- 
spect to gambling in “option” and “future” 
contracts in foods stuffs and agriculture 
produce, The Law Times says: 

It appears that, with the exception of Aus- 
tria, Germany, and Norway, in no country 
does any special legislation exist which deals 
with the matter. But in those three coun- 
tries statutes expressly prohibiting such 
gambling have been passed; while in the 
Argentine Republic, Greece, the Nether- 
lands, and Spain there seems to be sufficient 
power, without further direct enactment, to 
frustrate transactions which constitute a 
gamble or depend on illegal speculative en- 
gagements. A Bill relating to the offence 
has been before the Belgian Senate, and also 
before the Legislature of France; but, so far, 
nothing has been done in the matter. And 
in the United States of America, although 
various Bills have been introduced, none ap- 
parently has as yet passed into law. Mani- 
festly, however, it is only a question of time 
for all Governments to act in checking the 
evil, and that of the United Kingdom will 
not wisely be behind the others. There will 











be no novelty in the proceeding. Engross- 
ing of the market was in this country an 
offence by the common law; and “forestall- 
ers” and “regrators” met with scant consid- 
eration in the Middle Ages. Any attempt to 
buy up and “corner” the necessaries of life, 
for the purpose of selling them again at a 
dearer price, was repressed with a high hand 
in those days; and, in the interests of the 
public generally, none the less should it be 
so now. 





THE recent Iroquois theatre fire in Chi- 
cago has given rise to a number of legal 
questions, which are discussed in several 
law journals. 

On the “Liability of Municipality for Fail- 
ure of Its Officers to Enforce Ordinances,” 
the Central Law Journal (February 26) says: 

Coming now to the exact question before 
us, 1. é,. the liability of municipal corpora- 
tions for negligence in the enforcement of 
municipal ordinances, we find the law to be 
settled, though not without some dissent, 
against the imposition of such liability. The 
reason of the rule that a municipal corpora- 
tion cannot be held liable for the non-action 
of its officers in this regard is stated to rest 
on the principle of ultra vires—the city not 
being held liable where the non-action of its 
officers is contrary to the will of the corpora- 
tion, as expressed in its ordinances. 

Case and Comment for February says: 

The law seems to be well settled, in most 
jurisdictions, at least, that the failure of a 
city to enforce ordinances enacted in the ex- 
ercise of the police power will not render it 
liable for damages caused by their non-en- 
forcement. 

The Albany Law Journal for March takes 
the same view. 
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ASSUMPTION OF RISK. (DISTINGUISHED FROM 
CONTRIBUTORY NEGLIGENCE — IMMINEN1 
DANGER.) 


UNITED STATES CIRCUIT COURT OF APPEALS. 


In St Louis Cordage Company v. Miller, 
126 Federal Reporter 495, the doctrine of 
assumption of risk is re-asserted in all its 
juistine harshness and fatuous disregard of 
the facts of everyday life. The action was 
by a young woman twenty years of age, for 
an injury to her hand from gearing which 
her employer had left uncovered in violation 
of the requirement of 2 Rev. St. Missouri, 
1899, Sec. 6433. The court below instructed 
that if the jury found that the risk from ex- 
posed geering “was so grave and imminent 
that persons of ordinary prudence under 
similar circumstances would have declined to 
go on with the work,” then plaintiff assumed 
the risk, but otherwise she did not. The court 
speaking by Judge Sanborn says that the in- 
struction was undoubtedly inspired by 
Southern Pacific Company v. Yeargin, 109 
Federal Reporter 436, 442, 48 C. C. A. 497, 
503, and which the court now regards as mis- 
taken. The effect of the instruction 
make the defense of the assumption of risk 
and that of contributory negligence identica!, 
and the majority opinion is largeiy taken up 
in drawing a sharp distinction between them. 
Assumption of risk is said to rest on two 
grounds, the first, the maxim, Volenti non fit 
injuria, and the second, contract. The ven- 
erable fiction which disregards the neces- 
sitous condition of the laboring class,—that 
a servant is not compelled to begin or con- 
tinue to work for his master and is at liberty 
to retire from his employment at any time, 
is re-asserted, and the court says that as- 
sumption of risk is not conditioned or limited 
by the probability or improbability, tm- 


is to 


minence or remoteness, of the danger from 
the risk assumed. 

The doctrine of assumption of risk is held 
to apply equally to dangers arising after the 
employment is entered upon, and the sug- 
gestion that there is no consideration be- 
cause the wages are not increased with the 
hazard, is said not to be persuasive, because 
the doctrine rests on the maxim, volenti non 
fit injuria as weil as upon contract, and be- 
cause ordinarily contracts for times certain 
do not exist, and there is in fact a constantly 
recurring daily offer and daily acceptance of 
the risk, and of the wages tendered to in- 
duce an assumption thereof. 

3ut the method of escape from the doc- 
trine is clearly indicated. The Missouri 
Factory Act does not abolish the defense of 
assumption of the risk, differing in this re- 
spect from the Act of Congress, relative to 
automatic couplers on cars engaged in inter- 
state commerce. Congress in that act ex- 
pressly provided that employés should not 
be deemed to have assumed the risk arising 
from non-compliance with the act, and the 
Missouri Legislature had power to apply a 
similar provision to cases in which employers 
failed to keep their machinery guarded. The 
trouble is that the Legislature did not do so. 

In a notable dissenting opinion, Judge 
Thayer proclaims a newer and juster view. 
He points out that the views expressed by 
the majority may lead employers to be less 
careful in discharging their duties towards 
employés and !ess vigilant to prevent acci- 
dents. 

The case of Glenmont Lumber Company 
v. Roy, 126 Federal Reporter 524, is a 
parallel case to the one just reviewed, and 
should be read in connection with it. 
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BRIBERY. (MEMBER OF CONGRESS — LIMITATIONS.) 


UNITED Sratres Circuir Court, EAast- 


ERN DIVISION OF NEW YORK. 
in United States v. Driggs, 125 Federal 
Reporter 520, an indictment against a mem- 
ber of Congress for receiving a bribe in vio- 
lation of Rev. St. Secs. 1781 and 1782, is 
considered. These sections make it a crim- 
inal offense for a congressman to receive any 
money, property, or other valuable consider- 
ation for aiding in the procuring of any con- 
tract irom the government. 

In this case the defendant was given a non- 
negotiahle note by a government contractor, 
promising to pay certain sums as the pro- 
cecds ot the contract to be secured were real- 
ized. The note was delivered more than 
three years prior to the finding of the indict- 
ment and the defendant argued that the 
crime, if any, was committed at that time and 
was barred by limitations. On this point the 
court “The instrument was tainted 
and made worthless by the statute itself. 
Could the same statute stamp as something 
valuable, as property, a writing whose ex- 
istence it had inhibited? The statute de- 
clares that a member of Congress shall not 
agree ‘to receive any money, or property, or 
other valuable consideration whatever, from 
any person, for procuring any con- 
tract from the government.’ If a 
member of Congress and such person enter 
agreement to do this very 
thing, how can the agreement be _ re- 
garded as property or a valuable con- 
sideration? Does the statute refuse the 
agreement life by prohibiting it, and at the 
same time, upon its interdicted birth, breathe 
life into it, and give it the characteristics, 
the protection, and the quality of property? 
According to such argument, the statute 
kills and quickens the same agreement at the 
same instant. It stifles while it animates. It 
precludes its existence, and, being defied, at- 
taches worth to its reality. Leavened and 
vitiated by guilt, and imbued and vivified by 
virtue, by the same statute! One seeks in vain 
for fit expression of the contrariety. . . . 
The very statement of the defendants’ pro- 
position should demonstrate its invalidity. 


says: 


into an 


It is so abhorrent to moral and legal concep- 
tions, so inimical to plain reason, that some 
technical rules, elsewhere wholesome and 
properly applied, but now skillfully invoked 
by defendants’ counsel, must be broken 
through and discarded, and ultimate vital 
judgments allowed to prevail. If any one 
shall decide, or has decided, that a statute 
may be interpreted to denounce an agree- 
ment as impossible of worthy existence, and 
after it has come forbidden into the light, 
declare that it has such worthiness that it 
may be regarded as ‘property’ or ‘other val- 
uable consideration,’ for the purposes of the 
same statute, the responsibility of such de- 
cision shall not rest upon this court.” The 
court holds that being rendered illegal by 
the statute itself, the note did not constitute 
a valuable consideration, and therefore that 
the offense was not committed until pay- 
ments under the note were made, which was 
within the period of limitations. 
BRIBERY. (MEMBER OF CONGRESS— MEMBER ELECT 
—CONSTRUCTION OF STATUTE.) 
UNITED Stravres CIRCUIT COURT FOR THE 
DIsTRICT OF NEBRASKA, 
In United States v. Dietrich, 126 Federal 
Reporter, page 676, the first of a series of 
indictments against Senator Dietrich of Ne- 
braska is considered, and the jury were di- 
rected to return a verdict of not guilty. The 
statement of the attorney for the prosecu- 
tion showed that the acts charged as a viola- 
tion of Rev. St. Sec. 1781, occurred after the 
defendant’s election, but before the conven- 
ing of Congress, when he presented his cre- 
dentials and took the oath of office as a Sen- 
ator. The statute makes it a punishable of- 
fense for any “member of Congress or any 
officer or agent of the government,” to take 
or receive, or agree to receive, a bribe for 
procuring or aiding to procure any contract, 
office or place for another person from the 
United States, and also makes it a punish- 
able offense for any “member of Congress” 
to take, receive or agree to receive a bribe 
“after his election as such member,” for his 
attention to, service, vote, efc., on any ques- 
tion then pending or which may be brought 
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before him in his official capacity. In hold- 
ing that Dietrich was not a member of Con- 
gress within the first clause, the court relies 
on the practical distinction intended by Con- 
gress between a “member of Congress” and 
a “member of Congress after his elec- 
tion as such member.” A number of statutes 
which distinguish between a member of Con- 
gress and a member elect, are referred to. 
Acceptance is declared to be essential to the 
induction into public office and acceptance 
could not occur until the Senate had con- 
vened. The defendant was governor of the 
State for some time after his election, and it 
is said that the State Legislature did not and 
could not remove him from that office by 
merely electing him as a United States Sen- 
ator. Opinions of the Attorney General are 
also cited, and the case of Cordiell 7. Frizell, 
I Nev. 130, 132 is said to be much in point. 
The case against the Congressman Driggs, 
(just reviewed,) is distinguished, because in 
that case the prosecution was under section 
1782 and not section 1781. The fact that 
Dietrich received his salary from the time 
of his election, is said to be of no moment, in 
view of the statutes which expressly prvu- 
vide for the payment of salaries to represen- 
tatives and delegates elect. In conclusion, 
the court says: “A completed act which is not 
an offense at the time of its commission, can- 
not become such by any subsequent act of 
the party charged, or of another, with which 
it has no connection, and this is true whether 
the first act was done for a good or bad pur- 
pose.” 


CONSPIRACY. (BRIBERY OF MEMBER OF CONGRESS 
—AGREEMENT TO GIVE AND RECEIVE BRIBE.) 
UNITED STATES CIRCUIT COURT OF THE 
DIsTRICT OF NEBRASKA. 
On page 664 of the Federal Reporter, Vol. 
126, another indictment against Senator 
Dietrich is considered. The indictment was 
brought under Rev. St. Sec. 5440 (U. S. 
Comp. St. 1901, p. 3676) providing that if two 
or more persons conspire to commit an of- 
fense against the United States, etc., and any 
one do an act to affect the object of the con- 
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spiracy, all the parties shall be liable for a, 
penalty, etc. 

The indictment charged that Dietrich and 
one Fisher, the former being a member of 
the United States Senate, conspired to com- 
mit an offense against the United States and 
to violate a law of the United States, to wit: 
section 1781 of Revised Statute, by Dietrich 
agreeing to take a bribe for procuring the 
office of postmaster for Fisher, and Fisher 
agreeing to give the bribe. This is followed 
by the specification of an overt act done by 
Fisher pursuant to the conspiracy. 

Section 1781 makes it a criminal offense 
for a member of Congress to agree to receive 
any money, property, etc., for aiding to pro- 
cure any office from the government, and a 
like offense in the person offering the bribe. 
After an elaborate discussion in which the 
cases of Shannon 7. Commonwealth, 14 Pa. 
226; Miles v. State, 58 Ala. 390; State v. But- 
ler, 8 Wash. 194, 35 Pac. 1093, 25 L. R. A. 
434, 40 Am. St. Rep. goo, are cited, the court 
holds that section 1781 creates a substantive 
offense, to the idea of which plurality of 
agents is logically necessary, and thereiore 
one which is not punishable as a conspiracy, 
the gist of which is the acquisition of a sec- 
ond agent to the offense as an added ele- 
ment to its conception. 

A very interesting discussion follows as to 
whether several defendants may be charged 
in the same indictment with different of- 
fenses of the same kind, the word “severally” 
being empioyed and the indictment regarded 
as a series of separate indictments. As 
Dietrich and Fisher are charged in one 
count, the court’s intimation that such a 
practice would be proper does not save the 
indictment in this case. 
CONSTITUTIONALITY OF STATUTE. (RiGuT 

TO RAISE IssUE— PROSECUTION FOR ASSAULT ON 
OFFICER.) 
COLORADO SUPREME Court. 

In Keady v. People, 74 Pacific Reporter 
893, defendant was prosecuted for assault 
with intent to murder, made on an officer 
who attempted to search him for concealed 
weapons. 
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This duty was imposed on the officer by 3 
Mill’s Ann. St. Sec. 1364, and the court holds 
that the defendant cannot question in this 
prosecution the constitutionality of that 
statute. It was the duty of the officer to re- 
gard the statute as valid and in attempting 
to perform his duty under it he should be 
protected. An officer armed with a warrant 
valid on its face, has authority to arrest, and 
a person resisting arrest does so at his peril. 
So also, the court thinks that a statute which 
clothes an officer with authority to act can- 
not be attacked by a defendant on a trial for 
assaulting the officer while acting under it. 

No authorities are cited. 


CONTRACTS. (UNITED 
CONGRESS — EFFECT OF ELECTION.) 


UNITED STATES CIRCUIT COURT FOR THE 
DISTRICT OF NEBRASKA. 


In 126 Federal Reporter 671, another in- 
dictment against United States Senator 
Dietrich came up for consideration, the 
charge being violation of Rev. St. Sec. 3739, 
providing that no member or delegate to 
Congress shall undertake, execute, hold or 
enjoy any contract made or entered into 
in behalf of the United States, and that all 
contracts made in violation of the section 
shall be void. The contract in the case at 
bar involved a lease by the defendant of a 
building to the United States, for use as a 
postoffice, and for the purpose of the demur- 
rer on which the hearing was had it is as- 
sumed that the contract was entered into 
prior to the defendant’s becoming a Senator. 
Then in answer to the contention that, be- 
ing valid in its inception, the defendant’s 
subsequent election would not affect its 
validity and binding force, the court 
holds that the statute terminates the 
contract so far as it remains executory, 
the statutory provisions being read into the 
contract itself. Where performance of a con- 
tract legal in its inception, becomes unlaw- 
ful by reason of any subsequent event, the 
contract is thereby dissolved or terminated 
so far as it remains executory and both 
parties are excused from its further perform- 
ance. Melville v. De Wolf, 4 El. & BI. 844, 


STATES — MEMBER OF 
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850; Reid v. Hoskins, Id. 979, 984; Newby 
v. Sharpe, 8th Ch. Div. 39: Anglesea v. 
Rugeley, 6 Q. B. 107, 114; Bailey v. De 
Crespigny, Law Rep. 4 Q. B. 180; Brick 
Presbyterian Church v. New York, 5 Cow. 
538; Mississippi, ef¢. Co. v. Green, 9 Heisk. 
588, 592; Knoxville v. sird, 12 Lea 121, 49 
Am. Rep. 326; Cordes v. Miller, 39 Mich. 
581, 33 Am. Rep. 430; Brown v. Dillahunty, 
4 Smedes & M. 713, 723, 43 Am. Dec. 499; 
Bradford v. Jenkins, 41 Miss. 328, 335; Irion 
v. Hume, 50 Miss. 419, 427; Macon, ete. 
Co. v .Gibson, 85 Ga. I, 17, 11 Southeastern 
442, 21 Am. St. Rep. 135; Odlin 7. Ins. Co. 
18 Federal Cases, p. 583 (No. 10,433); Tait 
v. Ins. Co., 23 Federal Cases 620 (No. 13,- 
726); Hangner v. Abbott, 6 Wall. 532, 535, 
18 L. Ed. 939; New York Life Ins. Co., v. 
Statham, 93 U. S. 24, 23 L. Ed. 789; Ins. Co. 
wv. Davis, 95 U. S. 425, 24 L. Ed. 453; Jones 
v. Judd, 4 N. Y. 411; Heine v. Meyer, 61 
N. Y. 171, 176; Bennett v. Woolfolk, 15 Ga. 
213. 
The demurrer was overruled. 


CRIMINAL CONVICTION. 
PENALTY.) 


(BAR TO ACTIONS FOR 
NEW YORK SUPREME CourRT. 


In People v. Snyder, 86 New York Sup- 
plement 415, an acquittal in a criminal 
prosecution is held not to bar an action by 
the people for the penalty prescribed for the 
same offense. The statute violated was Law 
1900, p. 66, c. 20, Sec. 229, which prohibits 
the burning of fallows during certain periods 
of the year, and prescribes that any person 
violating the section “is guilty of a misde- 
meanor and in addition thereto is liable for a 
penalty.” 

The court says that the contention that 
conviction is a bar is founded largely on the 
fact that two remedies are prosecuted in the 
name of the people and that the suit for pen- 
ality is quasi criminal in character. They are, 
however, entirely independent, and one is a 
criminal and the other a civil action. The 
rule governing the trials of the two cases 
are dissimilar. In the criminal action the 
evidence must satisfy the jury of the de- 
fendant’s guilt beyond a reasonable doubt. 
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The taking of evidence by commission is not 
permissible, and the manner of eliciting proof 
is more restricted. The jury, without any 
departure from the strict letter of the law or 
any misapprehension of the evidence, might 
acquit in a criminal action, and upon the 
same proof and with equal propriety, render 

a verdict for the amount of the penalty. 

People v7. Rohrs, 49 Hun, 150, 1 N. Y. 

Supp. 672, People v. Stevens 13 Wend. 341, 

Peopie v. Meakin, 133 N. Y. 214, 30 N. E. 

Rep. 828, Blatchley v. Moser, 13 Wend. 215, 

Rollins v. Breed, 54 Hun, 485, 8 N. Y. Supp. 

848, and Behan v. People, 17 N. Y. 516, are 

cited. 

It is said that a contrary principle has been 
maintained in Coffee v. United States, 16 U. 
S. 436, 6 Sup. Ct. Rep. 437, 29 L: Ed. 684, 
but that decision is said to have been limited 
in Stone v. United States, 167 U. S. 178, 17 
Sup. Ct. Rep. 778, 42 L. Ed. 127. 

Justices Williams and Stover, dissent. 

The majority opinion also holds that 
where a statute punishes an act as a mis- 
demeanor and also imposes a penatty, it is 
not necessary to obtain a conviction before 
suing for the penalty. 

CRIMINAL PROCEDURE. (REMITTING INDIcT 
MENT FROM DistRict To C1RCcUIT Court — CON 
STRUCTION OF STATUTE.) 

UNITED STATES DistRict COURT FOR THE 
DisrRict OF NEBRASKA. 

In 126 Federal Reporter 659, another in- 
dictment against United States Senator 
Dietrich, came up on a question of jurisdic- 
tion raised by the court itself; the precise 
question being the meaning of the words 
“next session” in Revised Statues, Sec. 1038 
providing that any district court may, by 
order, remit any of the indictments to the 
“next session” of the Circuit Court of the 
same district, when, in the opinion of the 
District Court, difficult and important ques- 
tions are involved; and “thereupon” the pro- 
ceedings shall be the same in the Circuit 
Court as if the indictment had been origin- 
ally presented therein. The indictment had 
been returned to the November, 1903, term 
of the District Court. The November term 
of the Circuit Court was adjourned from 
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December 24, to December 28, and then by 
successive adjournments to January 4, 1904. 
On December 26, 1903, the District Court 
made an order remitting the indictment to 
the next session of the Circuit court. If the 
words “next session” were taken as refer- 
ring to the next term the indictment would 
not be triable until the May term of the Cir- 
cuit Court. If, on the other hand, they 
meant the next resumption of business, after 
an adjournment during the term, it would be 
triable at the current term. 

After reviewing a large number of defini- 
tions, the court decides that “next session” 
means the next resumption of business at the 
present term. McMullan v. United States, 
146 U. S. 360, 13 Sup. Ct. Rep. 127, 36 L. 
Ed. 1007; United States v. McKee, 4 Dill. 1, 
26 Fed. Cas. 712, (No. 15,687), Jones v. 
United States, 137 U. S. 202, 11 Sup. Ct. 
Rep. 80, 34 L. Ed. 691; Smith v. United 
States 137 U. S. 224, 11 Sup. Ct. Rep. 88, 
34 L. Ed. 700, are cited. 


a." 
LIBEL. (ArtTICLES LIBELOUS Per Se—RIDICULE on 


OPINIONS.) 
NEw 


YORK SUPREME CourT. 

In Triggs v. Sun Printing & Publishing 
Company, 86 New York Supplement 486, 
the noted professor of English Literature in 
the Chicago University, was refused relief 
against the New York Sun for 
deemed by him to have been libelous per se. 
The majority of the court, Justice Laughlin 
dissenting, say that the spirit of exaggera- 
tion and fun pervading these articles was not 
intended seriously. The plaintiff has regard- 
ed the publication too gravely and has con- 
sidered what was intended to amuse the 
readers of the paper, as a serious criticism 
upon his work, a view which a study of the 
articles does not warrant. As far as the 
court knows, an article which makes an 
opinion propounded by a teacher ridiculous 
has never been held libelous. Quotations 
from the articles in question follow: 

** And now the god has spoken. At the Cook County 
League of Women’s Clubs, Saturday, Prof. Triggs looked 
into the seeds of time and had a vision of the ‘ new man.’ 
Hear and tremble, miserable homunculus of today : 


“¢The businesss man of the futute would not be 
recognized by the business man of today. The present 


articles . 
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order of man will pass away. Tnere shall come a new 
humanity. Notice the passing of patriotism, which is 
merely an expanded egotism. Notice the new state of 
diplomacy. All this points to the new era when the 
social spirit will prevail; when the selfish, the egotistic 
motive will be gone. The business man will wish to 
share his successes with the rest of society.’ 

‘ We hate to differ with Prof. Triggs, but his remarks 
about patriotism are reported incorrectly, or there is 
some kink in his definition. If patriotism is expanded 
egotism, what is Triggs? If Triggs and patriotism are 
one, how can patriotism ‘ pass?” We are ready to be- 
lieve in the ‘new humanity ’ and to welcome it; but what 
is new humanity without the same old and ever young 
Triggs? Insisting that Triggs must and ever shall be 
preserved, let us cast an admiring glance at the business 
man of the future. He will share his successes with the 
rest of society? It would be Philistine to call for a bill 
of particulars; The new man will divide his profits 
among his customers or among the whole community. 
The individual dividends may not be large, but they will 
show a kindly spirit in the divider. Presumably, the 
customers or the ccmmunity will consent to be assessed 
in case the business loses money. Let altruism have its 
perfect work. It may be hard for a thoroughly new busi- 
ness man to resist the temptation to give his goods away. 

“As for Triggs and all other altruistic professors of 
the Chicago University, they will pay Dr. Harper for the 
privilege of working for him. Already some of them 
delight to prepare for the new order by giving themselves 
away.” 

The foregoing appeared in the New York 
Sun of March 2, 1903. On April 6, another 
article was published commenting in a 
humorous and satirical fashion on an offer 
made Prof. Triggs to act as an advance 
agent for a theatrical representation of 
Romeo and Juliet. On April 10, the follow- 
ing appeared: 


“To men of good liver, life is full of happiness. To 
us it is, and long has been one of the greatest of these 
felicities to guide amateurs to Prof. Oscar Lovell Triggs, 
a true museum piece, and the choicest treasure in Dr, 
Harper’s collection. We cannot boast of having dis- 
covered Triggs, for he was born great, discovered him- 
self early, and has a just appreciation of the value of this 
discovery. But in our humble way we have helped com- 
municate him to the world, assisted in his effusion and 
diffusion, and beckoned reverent millions to his shrine. 
We have joyed to see him perform three heroic labors, 
viz.: 

1. ‘Knock out’ old Whittier and Longfellow. 

2. ‘Do up’ the hymn writers. 

3. Name his baby at the end of a year of solemn con- 
sultation. 

“ But these achievements are only the bright begin- 
ning of a long course of halcyon and vociferous pro- 
ceedings. As yet, Prof. Triggs is but in the bud. He 
came near blossoming the other day, and the English 
drama would have blossomed with him. A firm which 
is to produce ‘ Romeo and Juliet’ offered him $700 a 
week to be the ‘advance agent’ of the show and to 
‘work up enthusiasm by lecturing.’ Prof. Triggs was 


compelled to decline the offer, but the terms of his re- 
fusal show that it is not absolute, and that ‘ some day,’ 
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as the melodramas cry, he will illuminate Shakespeare, 
dramatic literature and the public mind: . . . . If 
these plays are to be put upon the stage, they must be 
rewritten: and Prof. Triggs is the destined rewriter, 
amender and reviser. The sapless, old-fashioned rhet- 
oric must be cut down. The fresh and natural contem- 
porary tongue, pure Triggsian, must be substituted, For 
example, who can read with patience these tinsel lines ? 
“ ‘Madam, an hour before the worshipped sun 
‘Peered forth the golden window of the east, 
‘A troubled mind drove me to walk abroad.’ 

“This must be translated into Triggsian, somewhat 
like this: 

“Say, lady, an hour before sunup I was feeling 
wormy, and took a walk around the block.’ 

“Here is more Shakesperian rubbish: 

““O, she doth teach the torches to burn bright.’ 

‘Her beauty hangs upon the cheek of night, 

‘As a rich jewel in an Ethiop’s ear.’ 
“How much more forcible in clear, concise Triggsian: 

‘Say, she’s a peach! a bird!’” 
“Hear ‘Pop’ Capulet drivel: 
“*Go to, go to, 
‘You are a saucy boy.’ 

“In the Oscar dialect this is this: 

‘Come off, kid! You’re too fresh.’ 

“Compare the dropsical hifalutin: 

“*Night’s candles are burnt out, and jocund day, 
‘Stands tiptoe on the misty mountain’s tops.’ 
—with the time-saving Triggsian version: 
“*T hear the milkman.’ 

“The downfall of Shakespeare is only a question of 
time and Triggs. Carnegie ought to endow Triggs. 
Oscar Hammerstein ought to dramatize Triggs. Triggs 
is the hope, and soon will be the pride of the stage. 
He ought to have not less than $7,000 a week for fifty- 
three weeks a year.” : 


And the New York Supreme Court held . 
that these were not libelous! Poor Triggs! 


LOTTERY. (TRANSPORTATION OF TICKETS—CRIMI- 
NAL OFFENSE — CONSTRUCTION OF STATUTE.) 
UNITED States Districr Court FOR 
THE WESTERN DISTRICT OF VIRGINIA 
In United States v. Whelpley, 135 Fed- 
eral Reporter 616, defendant was charged 
with violating Act March 2, 1895, c. 191, 28 
Stat. 963, (U. S. Comp. St. rg01, 3178), pro- 
viding that any person who shall cause to be 
brought within the United States from 
abroad, for the purpose of disposing of the 
same, or carrying “from one State to an- 
other” in the United States, any ticket of a 
lottery, shall be punished, etc. The defend- 
ant was charged with having shipped from 
Dayton, Virginia, to the District of Colum- 
bia, certain lottery tickets, for the purpose 
of disposing .thereof, and the question was 
whether the District of Columbia was a 
“State” within the statute. 














After remarking that the statute is highly 
penal and should be strictly construed, the 
court points out that the power given Con- 
gress is to regulate commerce with foreign 
nations and among “the several States” and 
with the Indian tribes, and says that it is at 
least possible that because of some doubt 
as to its power to so legislate, Congress in- 
tentionally omitted to include shipment of 
lottery tickets from States to a territory or 
to the District of Columbia. It is true that 
in the Interstate Commerce Act, Congress 
has undertaken to reguiate commerce be- 
tween any State or territory and the District 
of Columbia. But that act was passed by the 
forty-ninth Congress, while the fifty-third 
Congress, which was responsible for the 
statute in question was composed, to a con- 
siderable extent, of different individuals. 

Moreover, the court says that while it 
may be within the power of Congress to for- 
bid interstate shipments of lottery tickets 
through any State, even when their ultimate 
destination is a Territory or the District of 
Columbia, it cannot think that it was the in- 
tention of this statute. If a shipment were 
made from New Jersey through New York 
to Canada, it seems clear that the statute in 
question would not support an indictment 
therefor. In conclusion the court says, that 
if it gives Congress, which always numbers 
many able men of the legal profession among 
its members credit for knowing that the word 
“State” has often been held not to include a 
territory or the District of Columbia, it can- 
not say with certainty that it intends the 
word “State” to mean Territory or the Dis- 
trict of Columbia. 

MASTER AND SERVANT. (INTERFERENCE WITH 
RELATION — THREATS OF THIRD PERSON INDUC- 
ING DISCHARGE— LIABILITY.) 


ILLINOIS SUPREME CourRT. 


London Guarantee and Accident Company 
v. Horn, 69 Northeastern Reporter 526, pre- 
sents a somewhat novel and extremely in- 
teresting question as to liability for securing 
the discharge of a person from his employ- 
ment. The facts, which were somewhat 
complicated, are thus summarized in the 
syllabus: The plaintiff while employed for an 
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indefinite time by the A. S. Company was in- 
jured while at work and brought suit against 
his employer therefor. The employer was 
insured. against loss for injuries to its em- 
ployés by a policy issued by defendant which 
entitled the latter to cancel the policy on five 
days’ notice and to defend actions for in- 
juries brought against the employer, but 
which gave the defendant no right to de- 
mand the discharge of an injured servant. 
Defendant at various times sought to settle 
plaintiff’s claim and in order to induce a set- 
tlement threatened to have him discharged. 
A representative of defendant went to the 
A. S. Company’s factory and after an un- 
successful attempt to settle the claim stated 
to the company that if it did not discharge 
plaintiff the policy would be canceled. The 
company would have employed plaintiff 
steadily had it not been for this threatened 
cancellation of the policy. It did discharge 
him, however, and plaintiff sued the insur- 
ance company for its part in the matter. In 
defending the suit the insurance company 
relied largely on the case of Allen v. Flood, 
67 L. J. Q. B. 119, decided in the House of 
Lords in 1897. In that case certain ship- 
wrights secured the discharge of certain 
boiler makers and a recovery was denied the 
latter principally on the ground that every 
workman has a right to exercise his own 
option with regard to the persons in whose 
society he will work, and that when the em- 
ployer is confronted with the possibility of 
the loss of services of one set or the other, he 
has a right to elect which he wiil lose. That 
and other cases of a like kind are distin- 
guished from the present case by the court 
on the ground that they presented instances 
of lawful competition, the view being taken 
that it is a violation of legal right to inter- 
fere with the contractual relations of others 
if there is no sufficient justification therefor, 
but that competition in trade, employment, 
etc., is such a justification. It is then held 
that the insurance company and _ plaintiff 
were not in competition, despite the fact that 
the company wanted to settle the claim for 
the least possible amount, while the plaintiff 
wanted to secure the largest possible 
amount. The word “competition” is held to 
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mean trade competition. The dissenting 
opinion of Mr. Justice Holmes in Vegelahn 
v. Guntner, 167 Mass. 92, 44 Northeastern 
Reporter 1077, 35 L. R. A. 722, 57 Am. St. 
Rep. 443, giving a larger meaning to the 
term is not approved. From the holding 
that plaintiff has a cause of action Justices 
Wilkin and Cartwright dissent, principally 
on the ground that the company had a right 
to cancel the policy for any reason it pleased 
and that the threat to do a lawful act cannot 
be unlawful. 





POLICE POWER. (BAKERS-—EMPLOYES—REGULA- 
TION OF HouRS OF WORK—CONSTITUTIONALITY 


OF STATUTE—LIBERTY OF CONTRACT.) 
NEw YorK CourT OF APPEALS 
In People v. Lochner, 69 Northeastern 
Reporter 373, the New York Court of Ap- 
peais had before it the question of the con- 
stitutionality of laws 1897, ¢c. 415, art. 8, sec. 
110, p. 485, providing that no employé 
shall be required or permitted to work in a 
biscuit, bread or cake bakery or confection- 
ery establishment more than 60 hours in any 
one week, or more than 1o hours in any one 
day, unless for the purpose of making a 
shorter work day on the last day of the week, 
nor more hours in any one week than will 
make an average of 10 hours per day for the 
number of days during such week in which 
such employé shall work. The section is 
followed by a number of provisions relative 
to the cleanliness and general sanitary con- 
dition of bakeries. Chief Justice Parker de- 
livered the main opinion. The statute was 
defended as a health regulation, and there- 
fore a valid exercise of the police power. 
After citing many cases as to the extent of 
the police power, notably that of Holden v. 
Hardy, 169 U. S. 366, 18 Supreme Court 
Reporter, 383, 42 L. Ed. 780, in which a 
Utah statute providing an eight hour day for 
miners was upheld, and People v. Havnor, 
149 N. Y. 195, 43 Northeastern Reporter, 
541, 31 L. R. A. 689, 52 Am. St. Rep. 707, 
in which a statute forbidding barbers to work 
on Sundays was also sustained, the chief 
justice declares that the statute in question 
was enacted with the intention to promote 
the public health. 
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“It is but reasonable to assume from this 
statute as a whole that the Legislature had in 
mind that the health and cleanliness of the 
workers, as well as the cleanliness of the 
workrooms, was of the utmost importance, 
and that a man is more likely to be careful 
and cleanly when well and not overworked, 
than when exhausted by fatigue, which makes 
for careless and slovenly habits, and tends to 
dirt and disease. If there is opportunity— 
and who can doubt itr—for this view, then 
the Legislature had the power to enact as it 
did, and the courts are bound to sustain its 
action as justified by the police power.” 

Justice Gray, in a concurring opinion, says 
that it is true that a tendency has been grow- 
ing in the direction of excess of paternalism 
in government, and the courts have rather 
hastened to uphold legislative interference 
with the pursuits of citizens upon any plaus- 
ible pretext. But the Legislature has, and 
should have, the broadest authority to ex- 
ercise a police power of internal regulation 
in the direction of protecting the peace, the 
safety and the health of the community, ard 
in this law he thinks may fairly be perceived 
a statutory regulation reasonably promotive 
of the public health. 

Justice Vann, concurring at considerable ° 
length, cites various medical authorities 
which deciare that the occupation of a baker 
is peculiarly conducive to pulmonary dis 
eases. 

Justice O’Brien in dissenting, indulges in 
a somewhat desultory criticism of the statute. 
saying that it is class legislation, that it is 
impossible to perceive what connection the 
number of hours that the workmen are em- 
ploved can have with the healthful quality 
of the bread they imake, and that while the 
Legislature may no doubt define what shall 
constitute a day’s work, it cannot prohibit 
parties from making agreements on the sub- 
ject for themselves. 

Justice Bartlett also dissents. 

The fact that the statute is found codified 
under the title “Labor Law,” is productive 
of some difficulty in regarding it as a health 
regulation, but one which the majority does 
not find insurmountable. 
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